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[bookmark: _GoBack]ED Issues Updated ESSA Regulations
The U.S. Department of Education (ED) has released final regulations on Title I of the Elementary and Secondary Education Act (ESEA), as amended by the Every Student Succeeds Act (ESSA).  These regulations largely mirror the statute and make few substantive changes or expansions.
The Obama administration had published Title I accountability regulations in 2016, but these were rescinded by Congress under the Congressional Review Act in 2017.  Because the statute requires ED to have regulations in place with respect to Title I, ED reinstated the regulations that were in place under No Child Left Behind, despite provisions in those regulations which failed to align with the current statute.  These final regulations update the reinstated regulations to reflect changes to the law – for example, eliminating references to Highly Qualified Teachers.  They also make one substantive change to align with the Supreme Court decision in Trinity Lutheran Church of Columbia, Inc., v. Comer.  That change eliminates a prohibition which stated that a provider of equitable services must be independent of any religious organization.  This modification brings regulations in line with both Supreme Court jurisprudence and earlier non-regulatory guidance issued by ED.  
ED is inviting the public to comment during a 30-day period, but intends these to be final rules absent any technical changes needed to align the regulations with ESSA.
The final regulations are available here.
Author: JCM
[bookmark: _Toc13823250]OMB Posts 2019 Compliance Supplement 
As announced in an email to stakeholders two weeks ago, the Office of Management and Budget publicly posted the 2019 Compliance Supplement on July 1st.  The over 1,500-page document is what auditors will rely on for those audits of fiscal years beginning on or after June 30, 2018.  The new supplement supersedes the June 2017 supplement and the June 2018 amendments to the 2017 document. 
The most significant change in the 2019 supplement deals with the number of compliance areas an auditor will review for each program.  The supplement directs auditors to review only a maximum of six of the most critical compliance areas, identified by agencies based on program needs, as opposed to the full 12.  The six compliance areas for review on each program were selected by the U.S. Department of Education and differ from program to program.  Some programs do have the same or similar areas selected for review, though.  For example, the Adult Education and Family Literacy program and the Carl D. Perkins Career and Technical Education program compliance factors are identical.  Other programs have some overlapping compliance areas but are not 100 percent the same, such as the Individuals with Disabilities Education Act and Title I of the Elementary and Secondary Education Act. 
Education administrators should consult the 2019 supplement to determine which compliance factors will be reviewed for each ED program.  The 2019 Compliance Supplement is available here. 
Author: KSC
[bookmark: _Toc13823251]ED Issues Final Repeal of Gainful Employment Regulation
On July 1, 2019, the U.S. Department of Education (ED) published a final rule officially rescinding the gainful employment (GE) program integrity rule promulgated by the Obama administration. These rules were originally drafted in 2010, but were revised in 2014 following challenges in federal court.  The repeal will go into effect next year on July 1, 2020, though ED is allowing institutions of higher education (IHEs) to end implementation of the old rules immediately under its authority to implement the rescission early.
The GE rule evaluated the debt-to-earnings ratio of students who earned certain types degrees to determine if that IHE would remain eligible for federal student aid under Title IV of the Higher Education Act.  According to the recent rule posted in the Federal Register, ED has determined that the GE regulations “rely on a debt-to-earnings rates formula that is fundamentally flawed and inconsistent with the requirements of currently available student loan repayment programs, fails to properly account for factors other than institutional or program quality that directly influence student earnings and other outcomes, fails to provide transparency regarding program-level debt and earnings outcomes for all academic programs, and wrongfully targets some academic programs and institutions while ignoring other programs that may result in lesser outcomes and higher student debt.”
Also, the Social Security Administration (SSA) has not signed a new Memorandum of Understanding (MOU) with ED to share earnings data, so ED is currently unable to calculate debt-to-earnings rates, which serve as the basis of the GE rules’ accountability framework.  Since the original GE regulations specify that SSA data must be used to calculate these rates, ED argues that other government data sources cannot be used to calculate those rates.
ED’s rescission of the GE rule discusses how the agency engaged in negotiated rulemaking to evaluate the accuracy and usefulness of the GE regulations and to explore the possibility of creating a “GE-like” regulation that could be applied to all institutions and programs.  ED claims it sought to develop a new transparency and accountability framework that would apply to all institutions and programs, likely through the Program Participation Agreement (PPA).  Those negotiations ended without reaching consensus on how to improve the regulations or develop a similar standard that could be used for all Title IV-participating programs.
Failing to have reached consensus during negotiations, ED determined that the best way to improve transparency and inform students and parents was through the development of a comprehensive, market-based, accountability framework that provides program-level debt and earnings data for Title IV programs.  The College Scorecard was selected as the tool for delivering the data, and by expanding the Scorecard to include program-level data, all students can make informed enrollment and borrowing decisions.  ED plans to expand the College Scorecard to include the following program-level data: (1) program size; (2) the median federal student loan debt and the monthly payment associated with that debt based on a standard repayment period; (3) the median Graduate PLUS loan debt and the monthly payment associated with that debt based on a standard repayment period; (4) the median Parent PLUS loan debt and the monthly payment associated with that debt based on a standard repayment period; and (5) student loan default and repayment rates.
In addition to the information above, College Scorecard will continue to include institution-level data, such as admissions selectivity, student demographics, and student socioeconomic status.  ED believes this information will provide important context to help students compare outcomes among institutions that serve demographically matched populations or that support similar educational missions.
Resource:
Michael Stratford, “DeVos Finalizes Repeal of Obama-Era ‘Gainful Employment’ Rule,” Politico, June 28, 2019.
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[bookmark: _Toc13823253]Supreme Court to Consider Case with School Choice Implications 
The U.S. Supreme Court will hear a case next term that could have a major impact on whether public funds can be used to support private religious schools – an issue that has often come up in the debate over school choice. 
The case, Espinoza v. Montana Department of Revenue, deals with whether a tax credit scholarship program violates the State’s constitution.  Montana’s constitution, along with 38 other States around the country, includes a provision prohibiting public funds from aiding religious schools or entities, often known as a “Blaine amendment.”  The Montana Supreme Court ruled that the State’s tax credit scholarship violated the constitution by “indirectly pay[ing] public funds to those schools.”  Generally, these types of scholarship systems permit businesses or individuals to donate money to the scholarship fund in exchange for a tax credit. 
The Montana case could end up going further in addressing the use of public funds for religious schools than the 2017 Trinity Lutheran Supreme Court case did, which was a narrow ruling permitting a church school to receive public funds for a playground resurfacing and did not change the national policy on Blaine amendments. 
Resources: 
Kimberly Hefling and Benjamin Wermund, “SCOTUS to Take Up Use of Public Funds for Religious Schools in Montana Case,” Politico, June 28, 2019.
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[bookmark: _Toc13823254]Senate Confirms Nominee to Oversee Higher Education 
On Thursday, the Senate voted to confirm Robert King as assistant secretary for postsecondary education.  In a 56-37 vote, three Democratic senators, including Senators Doug Jones (AL), Kyrsten Sinema (AZ), and Joe Manchin (WV), joined all Republicans in voting yes.  
King has worked at the U.S. Department of Education (ED) since last year as a senior adviser.  Most recently, King served as president of the Kentucky Council on Postsecondary Education, and, prior to that, chancellor of the State University of New York system.  King has political experience as well after serving in the New York State Legislature and working in the New York governor’s office. 
In a press release yesterday, Secretary of Education Betsy DeVos praised the confirmation.  “We are excited to finally have Bob King confirmed by the Senate.  His knowledge and expertise will be a tremendous asset as we continue to rethink higher education in order to better serve all students and prepare them for successful lives and careers.”
Resources: 
Michael Stratford, “Senate Confirms Trump Pick for Top Higher Education Post,” Politico, July 11, 2019.
U.S. Department of Education Press Release, “Secretary DeVos Congratulates Bob King on Senate Confirmation as Assistant Secretary for Postsecondary Education,” July 11, 2019.
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[bookmark: _Toc13823255]Lawmakers Press ED on State Obligations Regarding Migrant Children
In a letter to Secretary of Education Betsy DeVos, Chairman of the House Committee on Education and Labor Bobby Scott (D-VA) insisted that States should be accommodated in fulfilling their responsibilities to provide educational services to migrant children in federal custody.
Scott first wrote to DeVos on this topic earlier this year, expressing concern that States had been denied access to federal immigrant detention facilities despite an obligation under law to conduct “child find” and identify children that would be eligible for early intervention and special education services.  In an April 9th letter, DeVos responded that it is the U.S. Department of Education’s (ED’s) “longstanding position” that the Individuals with Disabilities Education Act (IDEA) “places no obligations on States and school districts to conduct child find and provide special education and related services to children with disabilities in the custody of federal agencies.”
Scott disagrees, saying that this position is unsupported by case law and precedent, and that if forced to wait to provide services a State may be required to provide compensatory services or face lawsuits.  “If a State is forced to wait until immigrant children with disabilities are released into the local community then the amount of those compensatory education services is likely to be significantly higher,” he wrote.  “These children may very well also have a cause of action against the States for failing to uphold their IDEA obligations.”
Scott’s letter is available here.
Resources:
Nicole Gaudiano, “DeVos Pressed on States’ Education of Migrant Children with Disabilities,” Politico, July 5, 2019.
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[bookmark: _Toc13823256]AFT Sues ED Over Loan Forgiveness
The American Federation of Teachers (AFT) has filed a lawsuit on behalf of its members against the U.S. Department of Education (ED), alleging that the Secretary of Education has allowed “gross mismanagement” of a loan program which provides forgiveness to borrowers in public service jobs, including teachers.
The Public Service Loan Forgiveness program (PSLF), created in 2008, allows borrowers who have made 120 payments on their federal loans to apply for the balance of their debt to be wiped away.  But as borrowers who have made ten years of payments begin to reach eligibility, few have had their loans forgiven – in part because of the complex requirements instituted by ED regarding who is eligible for forgiveness and the documentation needed to prove eligibility.  According to data released by ED last fall, only 96 of those borrowers who had applied for forgiveness have been approved.
In the lawsuit, the AFT alleges that ED has saddled borrowers with “exceedingly burdensome” debt by allowing loan servicers to misdirect borrowers and failing to correct processing errors.  Some of the borrowers who are named plaintiffs in the case say they made payments for years which did not qualify for PSLF because of misleading information from servicers.  
Resources:
Madeline Will, “The American Federation of Teachers is Suing Betsy DeVos Over Loan Forgiveness,” Education Week: Politics K-12, July 11, 2019.
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[bookmark: _Toc13823258]ED Touts Quick Resolution of OCR Complaints
Data released by the U.S. Department of Education’s Office for Civil Rights (OCR) Wednesday suggests that the administration is resolving complaints at nearly twice the rate of the previous administration.  According to OCR, in fiscal years (FYs) 2017 and 2018 the office resolved, on average, 16,000 complaints per year compared to an average of 8,200 complaint resolutions per year under the previous administration
Increasing the speed with which complaints are resolved has been one of the administration’s primary goals for OCR given the large and growing backlog in cases.  But this new speed comes in part as a result of changes to rules and guidelines regarding how OCR handles cases – and when it considers a case appropriate for investigation.  Instead of reviewing each claim for indicators of systemic discrimination, for example, investigators are instructed only to look at that question when it is specifically raised in a complaint.  “Instead of seeing every case as an opportunity to advance a political agenda, we are focused on the needs of each individual student and on faithfully executing the laws,” Kenneth Marcus, assistant secretary for civil rights, said in a statement. 
However, civil rights advocates have objected to OCR’s new internal rules, saying that it focuses more on closing and dismissing complaints than on faithfully and fully investigating each allegation.  They also note that OCR’s list of resolved cases includes those that resulted in dismissal, administrative closure, a finding of no violation, an early complaint resolution, or a resolution agreement – the definitions of which are rather broad under OCR’s rulebook.
Resources:
Benjamin Wermund, “DeVos Says Trump Administration Faster Than Obama’s at Resolving Civil Rights Complaints,” Politico, July 10, 2019.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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