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[bookmark: _Toc519250254]House Appropriators Pass Controversial Labor-HHS-ED Spending Bill
[bookmark: _Hlk519257485]In a nearly 10-hour markup on Wednesday, the House Committee on Appropriations voted to approve a bill which would increase funding for the U.S. Department of Education (ED).  Discussion in the Committee became heated as members also debated funding for the Department of Health and Human Services (HHS), which is responsible for housing, feeding, and educating children detained by immigration enforcement.  
The bill approved Wednesday would increase spending to ED by about $100 million over current spending levels, thoroughly rejecting the administration’s efforts to shrink the agency or combine it with the Department of Labor.  It also restored funding for the School Safety National Activities Program, which would have been cut under an earlier proposal.  While funding for Title I of the Elementary and Secondary Education Act would remain level, the flexible block grant in Title IV of the same law would receive a $100 million increase, bringing its total funding to $1.2 billion.  Career and technical education programs would see a modest increase of $115 million.  
More controversial amendments discussed included a proposal to designate millions of dollars to the Centers for Disease Control and Prevention for gun control research (rejected 32-20).  The Committee unanimously adopted a proposal levying steep financial penalties on Health and Human Services Secretary Alex Azar's office if he fails to explain how he plans to reunify migrant children under his agency's care with their parents.  Additionally, appropriators endorsed report language prohibiting officials from separating migrant siblings and banning the forced medication of minors housed by HHS and its subcontractors.
The bill now heads to the House floor.
Resources:
Andrew Ujifusa, “Education Funding Bill Progresses in House After School Safety Money Restored,” Education Week: Politics K-12, July 11, 2018.
Adam Cancryn, “House GOP Appropriators Block Funding for Gun Violence Research,” Politico, July 11, 2018.
Author: JCM
[bookmark: _Toc519250255]SCOTUS Nominee Has Minimal Record on Education
Following Justice Anthony Kennedy’s recent announcement that he plans to retire from the U.S. Supreme Court, on Wednesday, President Trump announced his nominee to fill the soon-to-be vacant spot, Brett Kavanaugh.
Kavanaugh is a federal appeals court judge in Washington, D.C. and is the son of a public school teacher.  In addition, Kavanaugh served in the White House counsel’s office and as staff secretary under former President George W. Bush.  
Although Kavanaugh does not have a significant record on education, he has weighed in on a handful of education-related cases throughout his career.  He has supported prayers in public schools as well as the inclusion of religious schools in voucher programs.  The Supreme Court, however, ruled in 2000 that prayers delivered at a Texas high school’s football games violate the establishment clause of the U.S. Constitution. 
Kavanaugh’s support for accommodating religion in public education could be an indication that he would not view State constitution “Blaine Amendments,” which prohibit public funds from aiding religious organizations, as constitutional.  In many States, these amendments have been challenged in recent years in regards to their impact on public funds serving religious schools. 
The Trump administration and Senate Republicans aim to confirm Kavanaugh by the start of the Supreme Court’s next session on October 1st.  Republicans in the Senate will need full support from their party, or from a handful of Democrats, in order to approve the nominee due to their small 51-49 majority, especially since it’s unclear whether Senator John McCain will be able to make it to Washington for a vote while he is battling cancer.  Only a simple majority is needed to approve Supreme Court nominees. 
Resources:
Mark Walsh, “Kavanaugh Has Supported Public School Prayers, Religious School Vouchers,” Education Week: School Law Blog, July 11, 2018.
Mark Walsh, “Trump Nominates Brett Kavanaugh, Son of Teacher, for U.S. Supreme Court,” Education Week: School Law Blog, July 9, 2018.
Author: KSC
[bookmark: _Toc519250256]Secret Service Releases Guide on Preventing School Violence
The U.S. Secret Service’s National Threat Assessment Center has issued a reference guide for school and community leaders to help prevent and reduce targeted school violence, such as school shootings. 
The guide states that there “is no profile of a student attacker.”  Previous attackers have been of both genders, strong and poor academic performers, as well as students who surround themselves with friends and those that keep to themselves.  “Rather than focusing solely on a student's personality traits or school performance, we can learn much more about a student's risk for violence by working through the threat assessment process, which is designed to gather the most relevant information about the student's communications and behaviors, the negative or stressful events the student has experienced, and the resources the student possesses to overcome those setbacks and challenges,” the guide says.
The guide provides steps that schools can take to develop a comprehensive targeted violence prevention plan to help implement processes for conducting threat assessments.  The goal of the prevention plan is to reduce the risk of students engaging in harmful behavior toward themselves or the community by establishing threat assessment teams to which students and others can report suspicious behavior.  The guide notes that the steps included are basic instructions and may need to be adapted to fit a school’s unique challenges. 
The guide, Enhancing School Safety Using a Threat Assessment Model, is available here.
Resources:
Kimberly Hefling, “‘No Profile of a Student Attacker,’ Secret Service Cautions in New Guide,” Politico, July 12, 2018. 
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[bookmark: _Toc519250258]School Safety Commission Discusses Mental Health
The four official members of the Federal Commission on School Safety met this week for the second time since the Commission was formed, and the first time in public.  During this meeting – held in an office building adjacent to the White House which also houses many administration staff as well as the Vice President – Commission members discussed school-based mental health services, medication, and other risk factors for school violence.  
None of the experts who spoke to the panel suggested that psychotropic drugs were directly linked to school shootings – a claim made by incoming National Rifle Association President Oliver North.  Instead, they said that those medications can help students with significant mental health issues remain in their classrooms and succeed in school.  However, there were also concerns expressed about rushing to medicate students with relatively minor conditions – like autism spectrum disorders, anxiety, and bipolar disorders – rather than engaging in therapy first.  
Other witnesses suggested that increasing school-based mental health services, including adding more counselors and training more educators in social-emotional learning, would improve access to and use of services.  In many cases, said University of California Los Angeles Professor Sheryl Kataoka, families find that having to go to a community-based or other external provider can increase barriers to care, especially in low-income or rural areas where such providers are rare or difficult to find.  
The Commission also discussed the use of privacy laws to protect students, and the ways in which those laws can sometimes prevent families and law enforcement from getting students the help they need.  “Police are taught to maintain privacy in what they do,” said Attorney General Jeff Sessions in his opening remarks.  “Wouldn't it be good if all the people who were involved could discuss a child pretty openly?”  But John Verdi, the vice president of policy at the Future of Privacy Forum, an advocacy organization, had concerns about opening up additional information for data-sharing.  “Mentally ill students can be disincentivized from seeking help if they fear that their privacy is not protected,” he said.  “In some cases inappropriate disclosures to parents can put students at risk for abuse within their homes.”
The Commission’s next meeting has not yet been announced.  It expects to release a report before the end of the year.
Resources:
Alyson Klein, “Counseling, Mental Health Access Dominate Federal School Safety Meeting,” Education Week: Politics K-12, July 11, 2018.
Author: JCM
[bookmark: _Toc519250259]Advocates Urge DeVos to Keep School Discipline Guidance 
A group of State and district superintendents, charter school organizations, and other education organizations wrote to Secretary of Education Betsy DeVos and Attorney General Jeff Sessions this week urging them to keep guidance related to school discipline disparities on the books. 
The 2014 guidance, issued jointly by the Obama administration’s Departments of Education (ED) and Justice (DOJ), notifies schools that they may be investigated for civil rights violations if students of one race or students with disabilities are disciplined disproportionately compared to their peers, whether the school’s policies and procedures are written with discriminatory intent or not.  Over the past several months, ED and DOJ officials have met with various education groups and stakeholders to gather input on the effectiveness of the guidance, as the agencies consider whether to rescind it. 
Supporters of the guidance have said it is important in minimizing racial and other bias in school discipline practices.  “We believe the overwhelming evidence of racial and other biases in school discipline warrants action by the federal government – and will continue to catalyze long-overdue change,” the letter says.  “We hope ED and DOJ remain partners in this critical work and do not roll back the common sense guidance aimed at protecting students’ civil rights.”
Critics, however, have argued that the guidance discourages schools from disciplining students, including issuing suspensions, out of fear of a civil rights investigation.
ED and DOJ have not provided a timeline for when they will make a decision about whether the guidance will be withdrawn. 
The letter is available here. 
Resources: Evie Blad, “Keep School Discipline Directive, District Leaders and Charter Schools Tell DeVos,” Education Week: Rules for Engagement, July 10, 2018. 
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[bookmark: _Toc519250260]Parents’ Group Sues Administration Over Regulatory Delay
An advocacy group has filed a lawsuit against Secretary of Education Betsy DeVos over the recent delay of a special education rule.  In their suit, the Council of Parent Attorneys and Advocates Inc. (COPAA) said that the two-year delay violates the principles of the Administrative Procedure Act, which governs federal regulatory procedures.  
Under President Obama, the U.S. Department of Education (ED) issued a regulation which set a standard definition for “significant disproportionality” in identifying minority students as having a disability.  In a final rulemaking late last month, ED pushed the effective date back by two years, saying that it did not believe the rule was well-considered or would be effective.  When States are identified as having issues with disproportionality, they must use federal funds to address those issues.  With the two-year delay, States must still take action where there is significant disproportionality, but they may use their own definitions to determine what that means.
But COPAA says that ED and Secretary DeVos “had a closed mind, bordering on pre-determination” when it published a proposed rulemaking asking for comments on delaying the rule, and that it failed to provide a “reasoned explanation” for the delay, failed to consider the potential societal impact, and limited the number of public comments it would read and consider.
Resources:
Caitlin Emma, “Special Education Group Sues DeVos Over Delay of Obama Rule,” Politico, July 12, 2018.
Author: JCM
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[bookmark: _Toc519250262]GAO Report Shows Challenges for Summer Meals Program
The Summer Food Service Program (SFSP), a federal nutrition assistance program operated by the U.S. Department of Agriculture (USDA), is intended to provide food to children in low-income areas during periods when area schools are closed for vacation.  The Government Accountability Office (GAO) recently released a report examining (1) what is known about SFSP participation, (2) other programs that help feed low-income children over the summer, and (3) challenges, if any, in providing summer meals to children and the extent to which USDA provides assistance to address these challenges.  GAO found that the method USDA directs States to use to estimate the number of participating children provides unreliable estimates of participation, hindering USDA's ability to use State estimates for these purposes.
Nationwide, the total number of meals served to children in low-income areas through the SFSP increased from 113 to 149 million (about 32 percent) from fiscal year (FY) 2007 through FY 2016.  USDA directs States to use the number of meals served, along with other data, to estimate the number of children participating in the SFSP.  However, participation estimates have been calculated inconsistently from State to State and year to year.  In 2017, USDA took steps to improve the consistency of participation estimates, noting they are critical for informing program implementation and strategic planning.  GAO believes those steps will not fix the problem.
Other federal and nonfederal programs also help feed low-income children over the summer to some extent, according to State surveys and SFSP provider interviews conducted by GAO.  For example, in July 2016, USDA data indicated about 26 million meals were served through a separate federal program that allows school meal providers to serve summer meals.  Some children also received summer meals through nonfederal programs operated by faith-based organizations and foodbanks, though GAO’s State survey and interviews with providers and national organizations indicate the reach of such efforts are limited.
In GAO’s survey, a majority of States reported challenges with availability and awareness of meal sites, as well as limited program participation and administrative capacity. National, State, and local officials have taken steps to address these issues, such as increasing outreach and offering activities to attract participation.  In addition, 17 States in GAO’s survey and providers in the States GAO visited reported a challenge with ensuring meal sites are in safe locations.  To address this safety issue, USDA has granted some States and sponsors flexibility from the requirement that children consume meals on-site.  However, USDA has not broadly communicated the circumstances it considers when granting this flexibility.  Further, some States and sponsors that have requested this flexibility reported difficulty obtaining data to show these circumstances exist, hampering their ability to ensure safe meal delivery.
To remedy the issues identified in its report, GAO is recommending that the Administrator of the Food and Nutrition Service (FNS) at USDA should:
· Improve its estimate of children’s participation in the SFSP by focusing on addressing, at a minimum, data reliability issues caused by variations in the number of operating days of meal sites and in the months in which States see the greatest number of meals served; 
· Communicate to all SFSP stakeholders the circumstances it considers in approving requests for flexibility with respect to the requirement that children consume SFSP meals on-site in areas that have experienced crime and violence, taking into account the feasibility of accessing data needed for approval, to ensure safe delivery of meals to children;
· Evaluate and annually report to Congress, as required by statute, on its use of waivers and demonstration projects to grant States and sponsors flexibility with respect to the requirement that children consume SFSP meals on-site in areas experiencing crime or violence, to improve its understanding of the use and impact of granting these flexibilities on meeting program goals; and
· Disseminate information about existing flexibilities available to State agencies to streamline administrative requirements for sponsors participating in the SFSP and other child nutrition programs to help lessen the administrative burden.  For example, FNS could re-distribute existing guidance to State agencies that explains available flexibilities and encourage information sharing.
While USDA generally agreed with GAO’s recommendations, the agency did not provide a plan for moving forward with any of the proposed reforms.  
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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