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[bookmark: _Toc46491601]Congress Continues Discussion on Next Stimulus Bill
As lawmakers in Congress continue to work on drafting and negotiating another stimulus bill, questions remain regarding the amount of funding that will be provided for education, as well as whether those funds will be tied to schools physically reopening. 
The House of Representatives passed its proposal for the next stimulus bill in May, the HEROES Act, and Senate Republicans have been working this week with the White House to complete a draft of their own legislation, with Majority Leader Mitch McConnell (R-KY) spearheading the effort.  McConnell announced earlier this week that the Senate legislation will include approximately $105 billion for education, with $30 billion earmarked for higher education, $70 billion for elementary and secondary education, and $5 billion for a governor’s discretionary fund.  That amount is $15 billion more for education than was passed by the House in May. 
A key difference between the House and Senate proposals is that all of the House education funding would be distributed to governors through a formula and the funds could be used for COVID-19 response costs similar to those authorized in the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The Senate proposal for elementary and secondary school funding, however, would be divided into two pots for distribution.  Half of the $70 billion would be distributed to all schools on a “per capita” basis, while the other half would be allocated to schools that reopen, as those schools will have additional expenses, according to Senate Republicans.  Governors would have discretion under the Senate bill to determine which schools are considered reopened, presumably to afford governors the option to provide some funding to schools that take a hybrid approach in the fall with partial in-person and partial online learning.  The higher education funding in the Senate proposal will not be tied in any way to school reopening. 
The Senate plan to tie some of the K-12 education funding to reopening seems to be a compromise with the White House, as President Donald Trump and Secretary of Education Betsy DeVos have pushed for a more stringent approach to encourage school reopening – withholding federal education funds for schools that do not return in-person this fall.  The Senate proposal to link funds to reopening does not have support from Democrats, who have called the plan a “non-starter.”  The Ranking Member of the Senate Committee on Health, Education, Labor, and Pensions (HELP), Patty Murray (D-WA), called the plan a “completely unworkable policy from the start.” 
In addition, Senate Republicans are considering including a school choice proposal as part of the stimulus package, potentially reserving 10 percent of the K-12 funding under the CARES Act for emergency funding for scholarship-granting organizations, which provide students with funds that can be used for private school tuition.  The school choice funding, however, will likely be a sticking point for Democrats in any final negotiations. 
The Senate legislation will also reportedly include a student loan plan developed by Chairman of the Senate HELP Committee, Lamar Alexander (R-TN), which will allow students to defer monthly payments on student loans until borrowers have an income.  The CARES Act suspended payments on all federal student loans and halted the accumulation of interest through September 30th.  Alexander’s proposal would partially extend those benefits, but only to those borrowers who have no income. 
The Senate bill does not include general funding for State and local governments to assist with lost revenues as the House bill does and the payroll tax cut sought by the White House will reportedly not be included.  The White House is supportive of authorizing a second round of stimulus payments to individual Americans with the same income limits as the CARES Act, but the inclusion of that provision has not yet been confirmed.  The Paycheck Protection Program would receive additional funding for more small business loans, and there will be language providing liability protection for businesses, schools, and other entities that may face lawsuits from reopening and potential coronavirus exposure. 
The Senate legislation was initially expected to be rolled out Thursday morning, but negotiations between the White House and Senate Republicans hit a snag over whether and how to extend the additional unemployment benefits authorized by the CARES Act, which are set to expire on Friday.  The text of the bill is now expected to be released next week.  
Democrats and Republicans remain far apart in their priorities for the next stimulus bill, meaning that if the Senate passes its legislation in the coming days, there will still be significant negotiating that must happen before a final bill is sent to the President – all before Congress’ summer recess which is scheduled to begin on August 10th.  
Resources: 
John Bresnahan and Marianne Levine, “As Unemployment Grows, White House and Senate GOP Stumble on Virus Talks,” Politico, July 23, 2020.
Michael Stratford, “Alexander Says GOP Stimulus Plan to Include His Student Loan Proposal,” Politico, July 23, 2020.
Nicole Gaudiano, “GOP Stimulus Would Tie Some Funding to Schools Reopening,” Politico, July 22, 2020.
Nicole Gaudiano and Juan Perez Jr., “Democrats Decry ‘Delusional’ School Funding Rules in GOP Stimulus Plan,” Politico, July 23, 2020. 
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[bookmark: _Toc46491602]CDC Issues New School Reopening Guidance
The Centers for Disease Control and Prevention (CDC) issued new guidance late Thursday which walks back some recommendations on screening students and conducting health checks.  In the documents, the CDC notes that given the reduced severity of symptoms experiences by children, especially young children, screenings may not be an effective form of infection control.  The agency also says that in-school screenings could lead children to be excluded due to other illnesses, like the common cold, and expresses concern that flags raised during such screening could lead to “repeated, long-term unnecessary student absence.”

The CDC guidance documents also reiterate the administration’s position on the importance of in-person instruction and provide a checklist for parents and guardians on reopening schools.  The revised documents, the CDC says, reflect an updated understanding of how the virus spreads in schools based on limited reopening in other countries.  However, it also cites cautionary tales from Israel, which experienced a surge in cases after reopening schools, and Texas, which saw a large number of infections in childcare centers.

The guidance also “strongly encourage[s]” wearing facemasks or other face coverings, especially during times with “social distancing of at least [six] feet is difficult to implement or maintain.”  Additional guidance for parents and guardians on when to return students to school includes the considerations of factors like the level of community spread in the immediate area, and health concerns for the child or members of their household, the level of precautions taken by the school, and the feasibility of remote learning.

New guidance documents are available on the CDC website here.

Resources:
Evie Blad, “In New Guidance for Schools, CDC Warns Against Universal Symptom Screenings,” Education Week: Politics K-12, July 23, 2020.
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[bookmark: _Toc46491604]NAACP, State of Washington File Lawsuits Challenging Equitable Services IFR
The National Association for the Advancement of Colored People (NAACP) filed a lawsuit against Secretary of Education Betsy DeVos Wednesday, challenging the Interim Final Rule (IFR) published by the U.S. Department of Education (ED) regarding the calculation of private school services under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The civil rights group is joined in the lawsuit by school districts in Pasadena, California, and Stamford, Connecticut.  
ED’s rule was issued following significant pushback regarding guidance published in late April.  The IFR suggests school districts allocate funding to private schools on the basis of their total enrollment to best create “equity,” but provides the option of allocating on the same basis as under Title I of the Elementary and Secondary Education Act – so long as districts follow additional rules regarding the distribution of funds.  The lawsuit says that Congress intended the CARES Act money to follow Title I with no strings attached, and that the rule is “as immoral as it is illegal” because it results in a greater share of funds than directed benefitting private schools at a time when States and districts are least able to provide additional funds to meet new needs.  
“You literally accelerate robbing from the poor to benefit the rich," Derrick Johnson, NAACP national president said in a statement. The complaint also notes that States made decisions after the guidance was issued without knowing the conditions ED would later place on the funds, saying that ED issued improper “post-acceptance restrictions” after inducing reliance on the guidance.  The plaintiffs seek a preliminary injunction that would halt the application of the IFR.
The State of Washington filed its own challenge the same day, saying the options are structured to lead districts to provide more aid to private schools.  
“The Department disregards Congress’s will and imposes a choice that either excludes up to two-thirds of Washington schools or increases in some cases as much as five times the amount of funds districts would otherwise direct to private schools, all to the detriment of public schools,” the complaint states.  “Even then, because of the restrictions imposed on Title I-A schools in other parts of the Rule, the Rule states its obvious preference that funds go to all private school students by placing extra-statutory limitations on the ability of public schools with high numbers of disadvantaged students to use the funds.”
In a statement, ED pushed back against the idea that the IFR benefitted affluent students.  “It's a myth that private schools only serve one type of student.  In fact, the vast majority of private schools serve a diverse student body, and 30% of private schoolers are people of color.”
These lawsuits join one filed earlier this month by California, Michigan, Maine, New Mexico, and Washington, D.C. as well as school districts in New York City, Chicago, Cleveland, and San Francisco.
The NAACP complaint is here; the Washington State complaint is here.
Resources:
Bill Hutchinson, “NACCP Sues Betsy DeVos Over COVID-19 Aid Rule, Claiming it Benefits Private Schools at the Expense of Public Ones,” ABC News, July 22, 2020.	
Andrew Ujifusa, “Lawsuits Pile Up Against DeVos Mandate for Aid to Private School Students,” Education Week: Politics K-12, July 22, 2020.
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The Alliance for Excellent Education in partnership with the National Urban League, UnidosUS, and the National Indian Education Association released a report based on a 2018 survey that found that low-income students and students of color were less likely to have access to high-speed home internet service and computers than their higher income, white peers.  The report labels the disparity in internet access across income and race, the “homework gap.” 
The report notes that the homework gap is the widest for children from low-income families.  The report also notes that 16.9 million children lack the high-speed home internet access necessary to support online learning; 7.3 million children do not have a desktop, laptop, or tablet computer; one in three Black, Latino, and American Indian/Alaska Native families do not have high-speed home internet; one in three families who earn less than $50,000 annually do not have high-speed home internet; and two in five families in rural areas do not have high-speed home internet. 
The report analyzes data from the 2018 American Community Survey (ACS) conducted by the U.S. Census Bureau, which uses continuous measurement methods to contact 3.5 million households per year allowing participants to respond by mail, internet, or telephone.  While the report does not contain information on student internet access at home during COVID-19, it does highlight the issue of internet access that many students forced to work from home after the COVID-19 pandemic face as the virus shut down nearly the entire U.S. education system.
Senator Edward J. Markey (D-MA), who sponsored the Emergency Education Connections Act in the Senate, said “today’s report is a timely reminder about why Congress must take immediate action to bridge the homework gap in our next coronavirus relief package.”  Commissioner of the Federal Communications Commission Jessica Rosenworcel also commented that “the homework gap is the cruelest part of the digital divide.”  “Today’s study demonstrates just how devastating this problem is –affecting 16.9 million students nationwide with a disproportionate impact on students of color, students in low income households, and those living in rural areas.”
To address this disparity in internet access, the Alliance for Excellent Education, the National Urban League, and UnidosUS urge Congress to provide $6.8 billion through the E-Rate program to cover immediate costs related to high-speed home internet access and devices in any upcoming funding packages passed in response to the COVID-19 pandemic.
Resources:
“New Analysis Shows Students of Color More Likely to Be Cut from Online Learning,” National Urban League, July 22, 2020.
“New Analysis Shows Students of Color Far More Likely to Be Cut off from Online Learning,” Future Ready Schools and the Alliance for Excellent Education, July 21, 2020.
Author: ASB
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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