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The House of Representatives is in recess until September 9th. The Senate will be in session next week. 
[bookmark: _Toc15037243][bookmark: _Toc504484598]Legislation and Guidance 
[bookmark: _Toc15037244]House Approves Deal to Raise Budget Caps, Debt Ceiling
The House of Representatives approved a budget deal late Thursday that will avert drastic sequestration cuts to federal spending on October 1st.  Speaker of the House Nancy Pelosi (D-CA) and Treasury Secretary Steven Mnuchin had been working to finalize an agreement over the past couple of weeks.  The deal was first announced Monday evening. 
Under the agreement, the budget cap for defense programs would be raised by 3 percent for fiscal year (FY) 2020 and the cap for non-defense programs would be increased by 4 percent.  The deal also raises the budget caps for FY 2021, and allows the law imposing sequestration, the Budget Control Act of 2011, to expire in 2021.  In exchange for increasing the top-line spending amounts, the deal includes approximately $77 billion in offsets, less than the $150 billion requested by the administration.  
In addition to raising the budget caps, the package passed Thursday suspends the U.S. debt ceiling until July 31, 2021.  The U.S. is expected to reach its borrowing limit mid-September, and without Congressional authorization to increase the debt ceiling, it will default on its current debt, resulting in major economic consequences. 
The budget deal must still pass the Senate and be signed by the President before it takes effect.  Senate Majority Leader Mitch McConnell (R-KY) has said the Senate plans to take up the measure next week before the chamber leaves for its summer recess.  If the budget deal is passed next week, the Senate then plans to move forward with drafting and passing appropriations legislation after lawmakers return from their six-week summer recess.  The House has already passed legislation for all 12 appropriations bills, packaging the bills together in smaller groups known as “minibuses.”  Funding for the U.S. Department of Education, Labor, and Health and Human Services, was passed with funding for the Departments of Defense, Energy, and State.  
Congress will not have many days left in session following its recess in order for the Senate to pass its own spending bills and reconcile its legislation with the bills passed by the House in June.  Due to Congress’ time constraints, there is still a risk of a government shutdown or a short-term continuing resolution for some federal spending accounts at the end of the fiscal year. 
Resources:
John Bresnahan, Melanie Zanona, and Caitlin Emma, “House Republicans balking as budget vote looms,” Politico, July 25, 2019.
Author: KSC
[bookmark: _Toc15037245]ED Implements State Authorization Rule 
The U.S. Department of Education (ED) finally moved forward on implementing regulations promulgated by the Obama administration regarding online colleges.  This move comes after ED failed to convince a federal judge why implementation should be delayed.  The “state authorization” rule is now in effect until such time as Secretary of Education Betsy DeVos issues new or revised regulations.  Since there is no current timeline on those revisions, ED attempted to delay implementation of the Obama administration rules, but a federal court determined there was no justification for doing so under the Administrative Procedures Act (APA).
[bookmark: _GoBack]The State authorization rules were finalized during the final weeks of the Obama administration and should have gone into effect on July 1, 2018.  Secretary DeVos decided to push back the implementation date until July 1, 2020, to give her office more time to review and revise the proposed rules.  The National Education Association challenged the postponement in federal court, arguing that DeVos was delaying the rule without following proper procedures under the APA.  The judge agreed and struck down the proposed delay.
Under the regulations, higher education programs must seek authorization in each State in which they enroll students, regardless of whether the institution has a physical presence in that State or not.  If a State has a reciprocity agreement with other States for approval of distance education programs, however, institutions would be considered in compliance with the regulations.  
The rules were born out of some concerns over for-profit institutions and a lack of State regulation of those institutions.  Another provision under the regulations requires distance education providers to prove that each State from which they enroll students has a process for resolving student complaints against the institution. 
The official implementation date of the new rules was May 26, 2019, in accordance with the court order.  This week, ED published a question and answer document on compliance with the regulations.  That Q&A is available here. 
Resources:
Michael Stratford, “DeVos Implements Obama-Era Rules for Online Colleges,” Politico, July 22, 2019.
Author: SAS
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[bookmark: _Toc15037247]Civil Rights Commission Asks for New Discipline Guidance 
The U.S. Commission on Civil Rights has issued a new report asking the U.S. Department of Education (ED) to issue new guidance on disparities in school disciplinary practices.  The Obama administration had previously issued guidance on the topic in 2014 which it said did not add any new requirements, but instead urged States, districts, and schools to consider whether existing policies had a disproportionate impact on students of color.
That guidance was rescinded by the Departments of Education and Justice in December of 2018, with the agencies saying that the way it discouraged “zero-tolerance” policies was a threat to public safety.  Secretary of Education Betsy DeVos has also been critical of the guidance because she said it encouraged schools to focus on a student’s race rather than to treat them as individuals.
Still, groups like the Commission on Civil Rights say that the 2014 guidance played an important role in ensuring that State and district policies are conscious of civil rights obligations.  The Commission recently released a report following an extensive review of disciplinary practices which recommends that similar guidance be reinstated.  
“The Commission’s research shows that many schools throughout the United States utilize and rely upon discipline policies that allow for disproportionate removal of students of color with disabilities from classrooms, often for minor infractions of school rules and often in ways that are inappropriately applied by teachers, non-administrative staff, and school officials,” the report says.  “Further, this uneven application of disciplinary policies disproportionately appears in low-income and urban communities.”
The report also criticizes changes to the procedures for investigating civil rights allegations within ED’s Office for Civil Rights, saying that those changes can make it difficult to bring challenges to school policies.  And it takes the Department of Justice to task for focusing on school resource officers and “hardening” schools as a response to safety issues.
The Commission faced some internal dissent over assertions in the report that “students of color… do not commit more disciplinable offenses than their white peers.”  Two of the commissioners disagreed with that assertion, and said that such statements risk glossing over real disparities.  The Commission is an independent federal body led by Catherine Lhamon, the former head of the Office for Civil Rights and an advisor on Civil Rights to the California Governor.
Resources:
Kimberly Hefling, “Civil Rights Commission Calls for New School Discipline Guidance,” Politico, July 23, 2019.  
Author: JCM
[bookmark: _Toc15037248]Federal Officials to Launch School Safety Clearinghouse 
Federal officials plan to launch a school safety clearinghouse this fall in response to requests from parents who lost their children in the 2018 school shooting in Parkland, Florida.  The Senate Committee on Homeland Security held a hearing on Wednesday to hear from many of those parents. 
The clearinghouse was recommended in the Federal Commission on School Safety’s Final Report that was issued in December 2018, and will provide informational resources to States and school districts on ways to improve school safety. 
A spokesperson for the U.S. Secret Service said that there will be a meeting on July 30th with law enforcement personnel, educators, and representatives from other federal agencies to discuss what types of resources should be a part of the clearinghouse.  The clearinghouse is expected to be launched in November of this year. 
Resources:
Evie Blad, “Federal Officials Plan School Safety Clearinghouse After Push from Parkland Parents,” Education Week: Politics K-12, July 25, 2019.
Author: KSC
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[bookmark: _Toc15037250]GAO Finds Few Schools Test for Lead-Based Paint
A report released this week by the Government Accountability Office (GAO) found that only approximately 12 percent of school districts across the country tested their facilities for lead-based paint during the 2016-2017 school year.
Of the 12 percent of districts that did conduct testing, about half of them found that their schools did have lead-based paint, impacting an estimated 15.2 million students, according to GAO.  Through the survey data collected for the report, GAO found that in 77 percent of school districts, officials had not instituted any regular schedule for conducting inspections for lead, while only 6 percent did have a schedule, and 12 percent of districts were not sure if they had one. 
There are no federal requirements surrounding lead inspections in school facilities except for Environment Protection Agency regulations that address lead inspection when renovating existing facilities.
The GAO study was requested by Ranking Member of the Senate Committee on Health, Education, Labor, and Pensions Patty Murray (D-WA) and Senator Brian Schatz (D-HI).  For the study, GAO collected information on school districts with at least one school built prior to 1978 and schools that obtained drinking water from a public water system.  An estimated 70 percent of school districts met both criteria for the study.
Resources:
Nicole Gaudiano, “Exclusive: GAO Finds Few School Inspections for Lead-Based Paint,” Politico, July 24, 2019.
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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