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[bookmark: _Toc47095075]Senate Republicans Release Draft of Stimulus Legislation
After initial delays, Senate Republicans unveiled the draft of new coronavirus relief on Monday evening, known as the Health, Economic Assistance, Liability Protection, and Schools (HEALS) Act.  The legislation includes the $105 billion for education announced last week, but with a larger portion of K-12 funding tied to reopening schools than originally discussed. 
Of the total education funding in the bill, $70 billion would go to K-12 schools, $29 billion for institutions of higher education, $1 billion for the Bureau of Indian Education and outlying areas, and $5 billion for a discretionary governor’s fund.  Of the K-12 amount, only one-third would be available generally to schools through a formula, while the remaining amount would only be offered to schools that have additional costs related to reopening for in-person instruction.  As a stipulation for receiving the reopening funds, schools are required to have at least 50 percent of students attend in-person instruction for at least 50 percent of the school week.  In addition, schools would be required to submit detailed reopening plans to the State governor as part of the process of receiving funding.  If there are schools that reopen in a reduced capacity (less than 50 percent), governors may decide to provide a reduced allocation to those schools.  This flexibility may allow schools taking a hybrid approach with both in-person and virtual learning to receive some amount of the funds.  Private K-12 schools would receive some portion of funding based on the number of low-income students enrolled and would be subject to the same reopening requirements. 
The legislation also authorizes one-time emergency payments to scholarship granting organizations to cover the cost of private school tuition or other educational expenses, but the bill does not provide any funding for that program. 
The higher education funding could be used in a very similar way to the funding provided under the Coronavirus Aid, Relief, and Economic Security (CARES) Act – for institutional costs like technology expenses and professional development and/or for emergency financial aid grants to students.  One notable difference from the CARES Act is that students attending fully online would be eligible to receive emergency financial aid grants under the HEALS Act, and institutions that paid an endowment tax in 2019 would not receive as much funding and would be required to use all of the funding received for financial aid grants.
The student loan payment suspension authorized by the CARES Act would not be extended, but the legislation would simplify the current federal student loan repayment plans into two options: a ten-year set payment plan and an income-based option.  In addition, students and families would be given the opportunity to report loss income due to COVID-19 on the Free Application for Federal Student Aid (FAFSA). 
Finally, the legislation offers liability protections for educational institutions, which would shield those entities from lawsuits related to COVID-19.  Specifically, the protections apply to lawsuits related to COVID-19 exposure injuries, including personal injury lawsuits related to exposure and fear of exposure, that occur between December 1, 2019 and October 1, 2024. 
The Senate is now working with House leadership and the White House to develop a compromise between the HEALS Act and the House-passed stimulus legislation, but many of the Senate bill’s provisions are nonstarters for Democrats, including tying education funding to school reopening.  That provision has also drawn opposition from a number of major education organizations, including a group which sent a letter to Congressional leadership this week asking that funding not be tied to in-person instruction, that funding for school choice be left out, and to include funding specifically addressing internet access for students.  Organizations signing on to the letter include the American Federation of Teachers, National Education Association, Council of Great City Schools, the Superintendents Association, and others. 
Congress is scheduled to enter recess on August 10th, and it remains unclear whether leadership will be able to hammer out a deal and vote on a compromise package prior to that date.  Speaker of the House Nancy Pelosi (D-CA) has called for a delay of the August recess until stimulus legislation has been finalized and passed. 
Resources:
Andrew Ujifusa, “Don’t Make Schools Physically Reopen to Get COVID Aid, Groups Urge Congress,” Education Week: Politics K-12, July 30, 2020.
Bianca Quilantan and Michael Stratford, “GOP Unveils Stimulus Funding with Two-Thirds of School Funding Tied to Reopening,” Politico, July 27, 2020.
Author: KSC
[bookmark: _Toc47095076]House Passes Minibus Spending Package
This afternoon the House of Representatives passed at $1.3 trillion appropriations “minibus” containing funding for several appropriations accounts as well as $210 billion in emergency healthcare spending.  The legislation combines appropriations for federal fiscal year 2021 in the Departments of Health and Human Services, Education, Homeland Security, Justice, Transportation, and Energy, among others.
[bookmark: _GoBack]
[bookmark: _Hlk47095411]Lawmakers approved more than three hundred amendments to the bill in a marathon session Thursday, including one offered by Representatives Pramila Jayapal (D-WA), Jahana Hayes (D-CT), Seth Moulton (D-MA), Joe Kennedy (D-MA), and Lori Trahan (D-MA) that would prohibit any funding for the U.S. Department of Education from being used to enforce the controversial interim final regulation regarding equitable services under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  An amendment from Representative Rick Allen (R-GA) that would have reduced the funding in the legislation by 5 percent below the numbers approved by the House Appropriations Committee failed by a vote of 292-123.

Though the legislation passed the House, it has little chance of succeeding in the Senate because of the increased spending levels and the emergency health care spending, which Republicans deemed excessive.  The bill would also provide funding to accomplish renaming of Army bases currently bearing the names of Confederate generals, and it would condition law enforcement grants on the elimination of policies that allow for racial profiling and chokehold techniques.  The President has threatened to veto the legislation.

The House has now passed 10 out of the 12 appropriations account bills, with no action yet on Homeland Security or Legislative Branch appropriations.  Further action before the August recess is unlikely at this point.  Congress has until September 30th to pass legislation in all categories, or an emergency short-term spending measure, to avoid a government shutdown.

Resources:
Caitlin Emma, “House clears $1.3T spending bill with $210B in emergency cash,” Politico, July 31, 2020.
Author: JCM
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[bookmark: _Toc47095078]Trump Administration Shifts Policy on DACA
The Trump administration has said that it will not process new applications for the Deferred Action for Childhood Arrivals (DACA) program and will limit the renewal of existing recipients to one year instead of two.  
The Supreme Court ruled last month that the administration had acted arbitrarily and capriciously in its efforts to end the program in 2017, and it vacated the decision to do so.  A federal judge later ordered the restoration of DACA to “pre-September 5, 2017 status” in light of the Supreme Court ruling, but the Department of Homeland Security has insisted that it would need to make changes in light of the ruling.  A memo from Acting Secretary of Homeland Security Chad Wolf instructed staff “to take all appropriate actions to reject all pending and future initial requests for DACA, to reject all pending and future applications for advance parole absent exceptional circumstances… and to shorten DACA renewals.”  Wolf argued that new applicants had few, if any “reliance interests” on the continuation of the program and insisted that beneficiaries would not be materially impacted by the change in the renewal period from two years to one – but did acknowledge that it would represent an increased cost as applicants would pay a renewal fee every year. 
Homeland Security Deputy Secretary Ken Cuccinelli called the move an “interim action” and said the agency would consider a number of factors in determining the long-term course of the program.  In a House committee hearing Wednesday, U.S. Citizenship and Immigration Service Director Joseph Edlow said that the organization would be releasing guidance “in the coming days.”
Colleges and advocacy organizations had urged the administration to keep the program in place, with several including the University of California and Princeton filing the original lawsuits that brought the case before the Supreme Court this past term.  Many organizations have already said they will challenge the new decisions.
Sources:
Elizabeth Redden, “Trump Administration Moves to Curb DACA,” Inside Higher Ed, July 28, 2020
Priscilla Alvarez, “DACA Changes are Temporary, Trump Administration Officials Say,” CNN, July 29, 2020.
Author: JCM
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[bookmark: _Toc47095080]House Committee Report Implicates ED on Dream Center Issues
The House Committee on Education and Labor released a report on Tuesday that examines Dream Center Education Holdings’ (Dream Center) purchase, operation, and closure of three for-profit college chains.  Dream Center is a Los Angeles-based religious organization that purchased more than 100 campuses from the for-profit Education Management Corporation in 2018 with the intention of running them as non-profit programs.  The report focuses on a high-ranking U.S. Department of Education (ED) official, Principal Deputy Under Secretary Diane Auer Jones, and implies that she acted improperly toward the organization during campus closures and lost accreditation.  The report found that Dream Center misled students, claiming to be “fully accredited” when it was unaccredited; that Jones sought to secure back-dated accreditation on Dream Center’s behalf; and that ED created special dispensation for the schools, and that it made payments to Dream Center despite its own regulations prohibiting distribution of funds to unaccredited, for-profit schools.
During the purchase, two Dream Center campuses lost accreditation with the Higher Learning Commission (HLC), a regional accreditor.  According to the report, Dream Center delayed resolving the accreditation dispute to “put off the consequences of unaccredited status.”  Through emails from a previous investigation, the report claims that Dream Center executives assured one another that Jones was working on their behalf to settle accreditation issues and that she made frequent contact with multiple Dream Center officials via text message.  Representative Bobby Scott (D-VA), the Chairman of the House Committee on Education and Labor, said in a statement, “rather than cutting off their access to taxpayer money – as the law requires – the documents reveal that the Department continued to send these schools millions of dollars in federal financial aid, while also working behind the scenes to attempt to secure ‘retroactive accreditation’ for these schools, a process that would change history to erase Dream Center's misrepresentations to students.”
ED did not address the content of the messages but said Jones was in regular communication with Dream Center to create a plan to help students complete their degrees after the campuses closed, known as a “teach out.”  ED spokeswoman Angela Morabito dismissed the report saying, “this is a blatantly political attempt to blame Diane Jones for the actions of the Higher Learning Commission, which violated both Department regulations and its own policies by trying to remove accreditation from two schools.”  “Diane acted appropriately to protect students who had been told they were enrolled at accredited institutions, and whose institutions were still accredited.”
Steve Kauffman, a spokesman for HLC said that “HLC followed federal regulations and our own policies as we acted within the scope of our authority and with the best interest of Art Institute students in mind at all times.”
The full report is available here.
Resources:
Danielle Douglas-Gabriel, “DeVos Aide Played Role in Helping Failing For-Profit Colleges, Texts and Emails Show,” Washington Post, July 28, 2020.
Kery Murakami, “Dems Allege Ed Dept Official Helped For-Profit Dream Center,” Inside Higher Ed, July 29, 2020.
Author: ASB
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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