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Legislation and Guidance 
Packed Agenda When Congress Returns in September

The House of Representatives left town for the start of its summer recess last week, with the Senate following yesterday evening after finishing up some executive confirmations, including confirming Peter Oppenheim as Assistant Secretary of Education for Legislation and Congressional Affairs.  When Congress returns following the Labor Day holiday, the House and Senate have only 12 legislative days in session together before the end of the current fiscal year, yet a host of pressing issues to address. 

At the top of the agenda when Congress returns from recess are appropriations for fiscal year 2018, which begins on October 1st, and raising the country’s debt ceiling by September 29th or risking default.  Some action has been taken on individual appropriations bills for FY 2018, but Congress is likely to pass a continuing resolution to keep the government funded through later this year to allow more time for negotiations over spending levels.  

Negotiations for raising the debt ceiling are ongoing but made difficult by increasing division within the Republican Party.  Congressional leadership hopes to pass a “clean” debt ceiling increase, but many conservative Republicans are calling for the measure to be accompanied by spending cuts or fiscal reforms, meaning leadership will inevitably need Democratic support to pass the measure.

In addition, although President Trump is still urging Congress to work on passing healthcare legislation, most Republicans have turned their attention to one of the Administration’s other key legislative priorities – tax reform – following the failed healthcare repeal attempt last week. 

As has become commonplace in recent years, lawmakers will be working until the last minute to avoid a government shutdown – and this year, a major debt default – along with balancing other administrative priorities, leaving little time for other legislative action. 

Resources:

Sean Sullivan, “Recess Just Started for Congress, and it’s Not Going to be Much Fun for Republicans,” Washington Post, August 3, 2017.

Seung Min Kim and Rachel Bade, “GOP Clash Looms Over Raising the Debt Ceiling,” Politico, August 3, 2017. 

Author: KSC

Top Democrats Raise Concern over ESSA Plan Review Change
The Ranking Members of both the House and Senate Education Committees, Representative Bobby Scott (D-VA) and Senator Patty Murray (D-WA), expressed concern this week regarding Secretary of Education Betsy DeVos’ recent decision to modify the U.S. Department of Education’s (ED’s) process for reviewing State plans under the Every Student Succeeds Act (ESSA). 

ED announced last week that it will begin hosting two-hour phone calls with States that have submitted their ESSA plans prior to releasing an official feedback letter in order to allow States to address any issues identified by peer reviewers before initial feedback is made public.  In a letter this week, Murray and Scott told DeVos that they believe the new protocol violates a section of ESSA that requires the State plan review process to be transparent and for all feedback from peer reviewers to be made public. 

“We are deeply concerned that this decision will result in inconsistent treatment of State agencies, leading to flawed implementation of our nation's education law and harm to our nation's most vulnerable students,” Murray and Scott wrote. 

Murray and Scott also argue that the change is unfair to those States that have already received feedback letters.  The lawmakers note that DeVos previously vowed to ensure States have clarity during implementation of ESSA, but that “[c]hanging the rules after the process is already well underway does just the opposite.”  “Doing so is unfair to State agencies and imposes a highly subjective standard in plan review,” they write.

Murray and Scott requested that by today DeVos provide justification for changing the review process, as well as any communication between ED and Congress regarding the change and a description of how ED intends to make the information discussed during the preliminary phone calls with States public.  

Resources:

Andrew Ujifusa, “Top Democrats to Betsy DeVos: Your New Plan for ESSA Review Violates the Law,” Education Week: Politics K-12, July 28, 2017. 

Author: KSC

ED Clarifies Role of Evidence in School Improvement Activities 
In the Federal Register notice published last week aligning the Education Department General Administration Regulations (EDGAR) with the definition of “evidence-based” found in the Every Student Succeeds Act (ESSA), the U.S. Department of Education (ED) clarifies what role evidence must play in school improvement and other activities under ESSA.

The new rules incorporate ESSA’s three levels of evidence, including promising, moderate, and strong, into existing regulations.  ESSA requires that interventions or approaches to school improvement fit into one of those categories, as defined in the law. 

The rules are similar to guidance released by the Obama Administration last year.  In addition to meeting one of the three levels of evidence, studies on proposed activities and approaches must also be “relevant.”  “There must be a link between the proposed activities, strategies, and interventions and specific statistically significant effects,” the rules say.  Proposed plans would also have to ensure a “faithful adaptation of the evidence.”
In addition, in conjunction with the proposed rules, a draft updated handbook on the What Works Clearinghouse Standards, which ESSA requires “strong” evidence to meet, has been posted on the Institute for Education Sciences website.

Resources:

Sarah D. Sparks, “Education Department Clarifies ESSA Rules on School Improvement Evidence,” Education Week: Inside School Research, July 30, 2017.

Author: KSC

Senate Passes Juvenile Justice Bill, Set for Conference with House
On Tuesday, the Senate passed the Juvenile Justice and Delinquency Prevention Reauthorization Act through an expedited procedure.  

The most significant change in the legislation would be to prevent juveniles from being incarcerated for simple “status offenses” like skipping school in most circumstances in States that receive federal funds.  The legislation would also put greater emphasis on screening and treatment for mental health issues and ensuring that coursework completed at juvenile incarceration facilities is counted toward a student’s diploma or other certification.  In addition, participating States would have to show that they are seeking to identify and reduce racial disparities among those in the juvenile justice system.

The bill’s Senate authors, Charles Grassley (R-IA) and Sheldon Whitehouse (D-RI) will now head to conference with the authors of a similar bill which passed the House earlier this year.  The conference will reconcile differences between the two bills and, theoretically, produce a compromise which can be approved by the full House and Senate.  

Resources:
Andrew Ujifusa, “Congress Set to Decide if Children Can Be Locked Up for Skipping School,” Education Week: Politics K-12, August 3, 2017.
Author: JCM

News 
Internal Memo Says DOJ Will Examine Affirmative Action Policies 
An internal announcement obtained by reporters indicates that the U.S. Department of Justice (DOJ) will seek additional staff to examine cases and potential litigation “related to intentional race-based discrimination in college and university admissions.”  
Though the announcement does not indicate what kinds of cases the new project will take on, it is widely suspected that it will target affirmative action admissions programs that give an advantage to students who identify with traditionally disadvantaged minority groups.  Allies of the Administration say that such programs have gotten to a point where they amount to discrimination against White and Asian-American students.  A spokesperson for DOJ said Wednesday that the announcement was a call for volunteers already within the agency to work on a complaint alleging discrimination against Asian-American applicants at Harvard, not a sweeping policy change.

The memorandum suggests that the project will be run out of the political side of DOJ’s civil rights division, rather than its Educational Opportunities section, which normally handles such issues and is staffed by career civil servants rather than the political appointees.  Anonymous sources told the Washington Post that that the move came after staff in the Educational Opportunities section refused to work on the project out of concerns it was contrary to the office’s mission and history.
The U.S. Supreme Court has upheld affirmative action policies that use race as one factor among many in a holistic admissions process, but has rejected simple racial quotas or points-based admission systems. 

Resources:
Charlie Savage, “Justice Dept. to Take on Affirmative Action in College Admissions,” New York Times, August 4, 2017.
Sari Horwitz and Emma Brown, “Justice Department plans new project to sue universities over affirmative action policies,” The Washington Post, August 1, 2017.

Author: JCM

ED Backs Off Plan to Use Single Student Loan Servicer 
The U.S. Department of Education (ED), canceled a contract solicitation this week that has received a significant amount of criticism lately.  The withdrawn solicitation would have handed the management of the federal government’s $1.2 trillion portfolio of student loans to a single company, a move that drew numerous complaints from industry stakeholders and lawmakers.

The solicitation deals with the creation of a single online platform for use by one or more loan servicers, a move that is largely aligned with the terms of the contract solicitation issued by the Obama Administration. Secretary of Education Betsy DeVos amended that solicitation in May to have one company build the portal and collect all federal student loans on ED’s behalf.  When DeVos announced the revision in May, she said it was necessary because the previous contract solicitation “was cumbersome and confusing — with shifting deadlines, changing requirements,” and that it was “destined for a massive and unsustainable budget overrun.”  ED estimated that switching to one servicer would have saved more than $130 million in the first five years of the contract.  ED said it would permit the firm selected to hire subcontractors to lighten the load.  

Now, DeVos says ED will devise a new approach to servicing that will require separate acquisitions for database housing, system processing, and customer account servicing.  Under the new approach, many companies will have the opportunity to submit proposals for contracts.

“By starting afresh and pursuing a truly modern loan servicing environment, we have a chance to turn what was a good plan into a great one,” DeVos said in a statement Tuesday.  She said the new head of the Federal Student Aid (FSA) office, Arthur Wayne Johnson, has “identified potential ways to modernize FSA and to leverage new technology that will not only enhance the customer service experience for borrowers, but will also protect taxpayers.”

Last month, the Missouri Higher Education Loan Authority, commonly known as MOHELA, filed a protest with the federal Government Accountability Office (GAO) over the revised solicitation.  The terms placed the company at risk of losing its stake in managing the portfolio because ED was set to select a servicer from a pool of finalists for the old contract: Navient, the Pennsylvania Higher Education Assistance Agency and a joint venture of Nelnet and Great Lakes.  On Monday, a group of Senate Republicans and Democrats introduced legislation to cancel the competition for a single student loan servicer and require the participation of multiple companies.  The bill would instruct ED to allocate loans to servicers based on measures of their performance, such as borrower satisfaction with their service.

“Maintaining choice and competition amongst student loan servicers is the best way to ensure they will continue improving services for student borrowers,” said Senator Roy Blunt (R-MO), who sponsored the bill with Senators Elizabeth Warren (D-MA), James Lankford (R-OK) and Jeanne Shaheen (D-NH).  Senator Warren praised ED for the decision to revise the solicitation, but insisted that legislation was still needed to prevent the agency from reversing course.

Resources:

Danielle Douglas-Gabriel, “Trump Administration Cancels Controversial Contract Bid for a New Student Loan Servicer,” Washington Post, August 1, 2017.
Author: SAS
Transgender Rights Case Sent Back Down to Trial Court
A high-profile transgender rights case has been sent back down to the trial court over arguments about whether or not the case is moot.  Gavin Grimm sued his Virginia school district in 2015 because his school refused to allow Grimm, who is transgender and identifies as male, to use the boy’s bathroom.  The district court dismissed the case saying that Title IX of the Education Amendments of 1972 does not protect students from discrimination based on gender identity.  Grimm appealed the decision, which ultimately went to the Supreme Court.  But the Court sent the case back down to the 4th Circuit Court of Appeals, which originally asserted that it would still hear the case despite the fact that Grimm graduated from high school in May and is no longer a student.  

Now the school district is stating that the case is moot, though Grimm and his attorneys argue that Grimm could still return to visit the school and be subject to discrimination at that time.  On Wednesday, the 4th Circuit cancelled oral arguments and instructed the trial court to decide whether there was still a valid case given Grimm’s graduation.

This case – and similar cases – are being closely watched since the Trump Administration has recently changed federal policy with respect to transgender students.  While the Obama Administration stated that Title IX should be interpreted broadly to protect students from discrimination based on gender identity, the Trump administration disagrees, noting that Title IX protects students on the basis of sex and does not explicitly mention gender identity.

Resources:
Caitlin Emma, “Gavin Grimm’s Case Kicked Back Down to Trial Court,” Politico, August 2, 2017.
Author: JCM

DOJ Says Sexual Orientation Not Covered by Civil Rights Law 
Last week, the U.S. Department of Justice (DOJ) submitted an amicus brief in a federal employment discrimination case on the United States Court of Appeals for the 2nd Circuit asserting that federal civil rights law does not protect individuals from being discriminated against in the workplace based on sexual orientation.  

The brief argues that the Civil Rights Act of 1964 does not include protections against discrimination based on sexual orientation, and it notes that Congress has never chosen to add a sexual orientation provision to the law.

“The sole question here is whether, as a matter of law, Title VII [of the Civil Rights Act] reaches sexual orientation discrimination,” the brief states.  “It does not, as has been settled for decades.  Any efforts to amend Title VII’s scope should be directed to Congress rather than the courts.”

The brief marks a shift from the Obama Administration, which allowed the Equal Employment Opportunity Commission (EEOC) to argue that the civil rights law does protect individuals from discrimination based on sexual orientation.  The EEOC made that argument in the case in question, but the DOJ stated in its brief that the EEOC’s argument does not represent the position of the United States. 

It is unclear what prompted the DOJ to submit a brief in this particular case, but this recent action, along with the rescission of guidance requiring schools to accommodate transgender students earlier this year, indicates that the Trump Administration plans to use a strict interpretation of “sex discrimination” under federal civil rights law and policy.

Resources:

Alan Feuer, “Justice Department Says Rights Law Doesn’t Protect Gays,” New York Times, July 27, 2017. 

Author: KSC

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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