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[bookmark: _Toc521667640]New Guidance from ED Clarifies Title I Homeless Student Reservation
The U.S. Department of Education (ED) recently issued a letter to State coordinators of the McKinney-Vento Homeless Education program and Title I, Part A of the Elementary and Secondary Education Act answering questions raised by States regarding the Title I reservation to serve homeless students. 
Under the Every Student Succeeds Act (ESSA), some changes were made to the language requiring local educational agencies (LEAs) to reserve a portion of their Title I, Part A funds to serve homeless children and youth.  The new law clarified that LEAs may use the homeless student reservation to provide services to homeless students that are not ordinarily offered to housed Title I students.  The new law also removed language requiring the funds to be used only to serve homeless students not attending participating Title I schools.  In addition, ESSA specifies that an LEA must base its reservation to serve homeless students on its total allocation, prior to any other allowable expenditures or transfers of funds. 
ED’s letter clarifies that in accordance with the changes made to the homeless student reservation by ESSA, LEAs are required to reserve Title I funds to provide educational support services to homeless students regardless of whether they attend a Title I school or a non-Title I school.  Therefore, an LEA must take the reservation if it is an LEA with all Title I schools and if it has a combination of Title I and non-Title I schools.  LEAs with a combination of schools can use the reserved funds to provide Title I services to homeless students in non-Title I schools, as well as to provide homeless students in Title I or non-Title I schools with services not typically provided to Title I students. 
In addition, ED states that ESSA does not require an LEA to reserve a specific amount of funds to serve homeless students.  The amount reserved by the LEA may be based on a needs assessment and must be sufficient to provide services to homeless students.  ED suggests that in LEAs where only a small number of homeless students are identified, it may be helpful to use a districtwide per pupil amount, as long as that amount is sufficient to meet requirements.  Alternatively, when an LEA has a larger number of homeless students identified, using past years’ enrollment and cost data on expenditures to determine the next year’s reservation may be a useful method, according to ED. 
As an attachment to the letter, ED included updated questions from the March 2017 ESSA guidance on educating homeless children and youth to reflect the issues addressed in the letter. 
The letter on the Title I homeless student reservation is available here.
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[bookmark: _Toc521667641]ED Says It Will Rescind Gainful Employment Rules
The U.S. Department of Education (ED) announced late Thursday that it would rescind a set of higher education regulations commonly known as “gainful employment,” less than two months after delaying the start date of those regulations by a year, reportedly to provide additional time to review and develop new standards.
The gainful employment rule, which originally took effect in 2015, was designed to ensure that graduates – especially those who graduate from for-profit schools – make enough money from their education to repay their student loans.  This is measured by comparing the average debt among a school’s graduates to their average earnings.  Schools with high debt-to-earnings ratios are penalized.  But many schools have said this regulation is unfair and unduly burdensome.
ED says in a proposed Federal Register notice that its decision to rescind the regulations is based on a number of factors, including the unexpectedly burdensome nature of the regulations as well as “a troubling degree of inconsistency and potential error [that] exists in job placement rates reported.”  It also suggests that the regulations were poorly considered and that the research or findings cited were biased or “were not accurately interpreted during the development of the 2014 GE regulations.”
Concern is expressed in the notice about the impact of rising interest rates on students’ private loan debt, stating that the kind of robust economic growth which could cause high interest rates would ultimately benefit students, not hurt them.  “The Department believes that it is during these times of economic growth, when demand for skilled workers is greatest, that it is most critical that shorter-term career and technical programs are not unduly burdened or eliminated,” the notice says.
The agency takes issue with the fact that the gainful employment regulations targeted – and had the most potential impact on – for-profit institutions.  “While bad actors do exist in the proprietary sector,” the notice states, “the Department believes that there are good and bad actors in all sectors…. Well-publicized incidents of non-profit institutions misrepresenting their selectivity levels, inflating the job placement rates of their law school graduates, and even awarding credit for classes that never existed demonstrate that bad acts occur among institutions regardless of their tax status.”
The announcement Thursday not only does away with the penalties instituted by the regulations, it also eliminates the consumer disclosures.  Instead, ED says that it plans to update its College Scorecard website with expanded data about the outcomes of students who attend all colleges and universities, breaking down earnings and debt levels by individual academic programs.
ED will accept comments about the proposed elimination of the regulation for 30 days, and most likely plans for it to take effect by July, 2019.  The Federal Register notice is available here, a publication date has not yet been announced.
Resources:
Michael Stratford, “DeVos Rolls Back Rules Aimed at Low-Performing For-Profit and Career Colleges,” Politico, August 10, 2018.
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[bookmark: _Toc521667643]Letter on OELA Reorganization Raises New Questions
Several English learner (EL) advocacy groups have raised concerns over a proposed reorganization of offices at the U.S. Department of Education (ED), saying that recent correspondence with the agency has done little to put their fears to rest.  
In a letter sent in June to Deputy Secretary of Education Mick Zais, organizations asked a number of questions about the rumored reorganization which would eliminate the Office of English Language Education (OELA).  They ask how ED will ensure the agency continues to function as prescribed by law, noting that the existence of the OELA office is required in statute.  They also ask whether the Department will seek Congressional approval or public comment for this reorganization.  Signatories to the letter include the American Federation of Teachers, the Center for Applied Linguistics, the League of United Latin American Citizens, the National Migrant and Seasonal Head Start Association, and Unidos US.  
Zais’ response, sent July 26th, notes that ED is working closely with other federal agencies, including the Office of Management and Budget, to ensure that any reorganization would be done in accordance with the law and various executive orders issued by President Donald Trump surrounding government reorganization.  He insists that the office will “continue to fulfill its statutory obligations” and that no changes have been made to the “level of resources” available to OELA.  Zais also reveals that ED has solicited public comment on the proposed reorganization through a federal steering committee on agency restructuring.  However, he did not commit to additional outreach – either to Congress or stakeholders.
On Thursday, ED spokesperson Liz Hill, in an attempt to address these recent concerns, said that the current plans ensure that the Office will stay intact and shifted into the Office of Elementary and Secondary Education “with its director remaining in place.”  In addition, Hill stated that should any of ED’s proposals need Congressional approval, the Department will work with Congress.  “The department is not bypassing Congress,” Hill said, adding that “any proposed changes are intended to ensure EL students have the support, attention and resources they deserve from the department.”
Still, Congress may have some concerns about ED’s plans.  Previously, lawmakers have used appropriations bills to limit the ability of the agency to reassign staff or reorganize agency offices.  
Resources:
Corey Mitchell, “DeVos May Bypass Congress to Get Rid of the Office for English-Learners. Can She?” Education Week Blog: Learning the Language, August 6, 2018.
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[bookmark: _Toc521667644]Senators Take Issue with Affirmative Action Guidance Rescission
A group of Democratic Senators recently sent a letter to Attorney General Jeff Sessions and Secretary of Education Betsy DeVos expressing their strong opposition to the Trump administration’s recent rescission of Obama-era guidance on race-conscious school admissions.  
Last month, the U.S. Department of Justice (DOJ) announced the revocation of seven federal guidance documents on race-conscious school admissions issued by the Obama administration between 2011 and 2016.  These documents provided school districts and colleges with guidance on how to develop and implement policies consistent with recent Supreme Court rulings on affirmative action.  To justify the rescission of these documents, Trump administration officials cited to President Trump’s February 2017 Executive Order, which asked agencies to identify existing regulations for repeal, replacement or modification if they were unnecessary, outdated, inconsistent with existing law, or otherwise improper.  
In their letter criticizing the rescission, the Senators expressed concern that the rescission of this guidance “will make it more difficult for institutions to open up doors of opportunity to students and communities that have been historically underrepresented or have been left behind.”  The Senators characterize the revocation as part of the administration’s “coordinated and systematic effort to undermine the law, divide communities, and destabilize American values at every level in every community.”  In support of their position, the Senators noted that the Supreme Court has repeatedly recognized diversity as a compelling government interest, citing to a line of cases spanning over the past 40 years.  They also explained that the expansion of access to educational opportunity and creation of diverse learning environments are “necessities in today’s economy.”
The Senators requested that DOJ and the U.S. Department of Education provide information by August 20th about their arrival at the decision to revoke these documents and their plans to promote diversity in education and address complaints of race-based discrimination in schools moving forward.  
The full text of the letter is available here.
Author: ELF
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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