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Legislation and Guidance 
OMB Publishes Updated UGG FAQs Document

The U.S. Office of Management and Budget’s (OMB) Chief Financial Officers Council (CFO), acting for the Council on Financial Assistance Reform (COFAR) have published an updated frequently asked questions (“FAQs”) document designed to offer more information about the implementation of the Uniform Grants Guidance (UGG) published in December of 2014.  
The document references a Federal Register notice published in May which extended the grace period for transitioning to the new procurement rules to three full years.  Entities may now follow the previous procurement rules until the end of the third fiscal year which began after the UGG’s publication.  For example, the FAQs document notes, “the third full fiscal year for a non-Federal entity with a June 30th year end would be the year ending June 30, 2018.”  In order to take advantage of the grace period, entities must make clear in their policies and procedures that they are following their prior OMB circular for procurement during the grace period, otherwise they will be audited under the current UGG standard. OMB also states that the Single Audit Compliance Supplement it publishes later this year will instruct auditors to review procurement policies and procedures based on the current standard.

A new item in the FAQs document relevant to 2 CFR Section 200.56 distinguishes between indirect costs and administrative costs.  Here OMB notes that while often used interchangeably, these terms are not always the same thing.  Generally, the document says, “indirect costs by its nature are a type of administrative costs and are often referred to as general and administrative cost” (the U.S. Department of Education’s (ED’s) Indirect Cost Group defines all indirect costs for States and school districts as administrative in its Cost Allocation Guide).  By contrast, “direct administration costs differ from indirect charges in that the latter are considered organization-wide costs” and thus may, in some cases, be “allocable as a direct [cost] to a grant.”  However, “any limitation or cap applies to the combined claims for indirect costs and direct administration costs.”  The document also notes that for a recipient with a Facilities & Administrative Rate (F&A Rate), an administrative cap would not limit the recipient’s recovery of facilities costs.

The updated document also reflects some of the flexibility promised by the new administration.  A new item on section 200.305 says that despite language in the UGG which indicates a preference for advance payments, non-federal entities may continue to follow reimbursement methods if they so choose. However, if the non-federal entity requests an advance payment, the “federal agency must approve this request” as long as the non-federal entity maintains an appropriate financial management system.  However, this does not state that pass-through entities are required to change their system to a cash advance system even if requested by a subgrantee. 
In addition, there are questions discussing the requirements on pass-through entities to provide indirect cost rates to subrecipients under section 200.331. The guidance indicates that the de minimis indirect cost rate (10 percent of modified total direct costs) is not available to a recipient that previously negotiated an indirect rate with a pass-through entity, although technically that recipient has never had a federally negotiated rate.  Additionally, if one department of a State agency negotiates an indirect cost rate with a subrecipient, other departments of the State agency may, but are not required to, accept that negotiated rate, or may negotiate their own rate with the subrecipient (by contrast, section 200.414(c), requires other federal agencies to accept a grantee’s federally-negotiated rate, unless certain exceptions are met).

Finally, OMB notes (pursuant to section 200.414) that non-federal entities using the de minimis rate do not need to provide proof that their indirect costs are at least 10 percent of modified total direct costs (MTDC).  However, they may need to provide proof of eligibility for the de minimis rate, as the follow-up question indicates non-federal entities can verify they never had a negotiated indirect cost rate by checking with the “likely” cognizant agency, as well as federal awarding agencies, to demonstrate eligibility.  In considering eligibility for the de minimis rate, keep in mind that ED’s Indirect Cost Group has stated that most education grantees are ineligible for the de minimis rate under the Education Department General Administrative Regulations, which require State educational agencies and local educational agencies to negotiate their rates and prohibit all recipients from using the de minimis rate in programs with non-supplanting provisions.

Notably, despite the fact that OMB has said it would eliminate COFAR (the announcement was made in a memorandum detailing how the agency intends to streamline functions and lower costs pursuant to a recent executive order), the FAQs document retains references to the organization.  In fact, the document continues to contain a statement that the COFAR’s main priority is to facilitate implementation of the UGG.  

The updated FAQs document is available here. 
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ED Extends Timeline for Commenting on Regulatory Rollback

The U.S. Department of Education (ED) published a notice in the Federal Register this week extending the deadline for submitting comments on a proposed regulatory rollback.  The comment solicitation asked stakeholders for their thoughts on areas where ED’s regulations and guidance documents go too far in restricting stakeholder action and/or go beyond the agency’s statutory authority to regulate States and Districts.  ED is under Executive Order to review and revise those documents to ensure the maximum level of flexibility, and has solicited input from advocacy groups directly as well as in the Federal Register.
This move comes after civil rights groups, in an effort led by the National Women’s Law Center, have flooded the posting with comments supporting current regulations.  More than 2,000 commenters have submitted responses saying that “[a]ll Department of Education civil rights regulations and guidance documents are important and necessary” and urging the administration to preserve all “current significant guidance” on civil rights, including protections based on sex, race, national origin, disability status, sexual orientation, and gender identity.  
The original Federal Register notice was published in June of this year and asked for comments to be submitted by August 21, 2017.  With this new notice, ED will extend that comment deadline for an additional 30 days, until September 20, 2017.

The extension notice is available here.
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News 
Court of Appeals Affirms Agency Decision on Incentive Compensation

On Tuesday, the U.S. Court of Appeals for the District of Columbia ruled in favor of the Department of Health and Human Services (HHS) regarding rules on using federal funds for incentive payment for employees of non-federal entities.  The three-judge panel ruled in favor of an HHS decision requiring a Head Start grant recipient to pay back funds used on employee bonuses because the group failed to adequately document that such payments were made in accordance with federal rules.  While the underlying circumstances that lead to this case took place before the Uniform Grant Guidance (UGG) went into effect, this decision should motivate all non-federal entities to ensure that they maintain documentation to support any and all costs paid with federal funds.

As a non-profit organization, the Head Start recipient, Neighborhood Services, was subject to Office of Management and Budget (OMB) Circular A-122 before the adoption of the UGG.  OMB Circular A-122 authorized federal grantees to use performance bonuses to motivate their staffs, so long as: (1) the “overall compensation” paid to employees—including performance bonuses—is “reasonable;” (2) the bonuses are paid “pursuant to an agreement entered into in good faith between the organization and the employees before the services were rendered, or pursuant to an established plan followed by the organization so consistently as to imply, in effect, an agreement to make such payment;” and (3) the incentive payments are “adequately documented.”  

In 2009, Neighborhood Services decided to use a “matrix” to assess employee performance, rewarding “superior”-rated employees with more generous bonuses than employees with “average or below average” performance records.  In February 2013, HHS conducted a “monitoring review” of Neighborhood Services’ use of federal funds in Fiscal Years 2010 through 2012 (FY 2010- 2012), and decided that Neighborhood Services had issued performance bonuses without taking adequate steps to ensure that “overall compensation” for its employees was reasonable and without “document[ing] the basis for amounts awarded as incentive compensation.”  

HHS, concluding that Neighborhood Services had paid performance bonuses in violation of the OMB Circular, disallowed more than $1.3 million in federal funds and instructed the organization to repay that amount.  After the repayment decision was sustained by HHS’s Departmental Appeals Board, Neighborhood Services filed suit, arguing that the Appeals Board’s ruling was arbitrary and capricious in violation of the Administrative Procedure Act (APA).  Finding no prejudicial error in the Board’s decision, the district court rejected the APA challenge, and the appellate court affirmed.

HHS’ issue with the incentive plan is that Neighborhood Services had not established that it was reasonable to pay a relatively large percentage of employees’ overall compensation as performance bonuses. Further, based on Neighborhood Services’ own documentation, the Board found that it had not consistently given higher bonuses to employees who performed better than their peers. The lack of correlation between employee performance and bonus size suggested that the monetary awards were “based on factors such as favoritism, rather than performance.”  Regardless of whether such favoritism was barred by Neighborhood Services’ own policies, the Board concluded, the suggestion that favoritism motivated bonus decisions might have turned the awards into a “disincentive rather than an incentive to achieve superior performance,” so the awards could not be considered reasonable under the OMB Circular. 

The Appeals Board also concluded that Neighborhood Services’ documents established that the organization “either did not follow its incentive compensation policies when making [performance] awards or failed to provide adequate documentation to support the awards.”  According to its documents, Neighborhood Services had codified its incentive compensation system in a 2007 policy and a 2009 plan. Nevertheless, the record contained evidence that Neighborhood Services routinely disregarded that system. For example, Neighborhood Services’ 2009 plan stated that the organization should use its performance matrix to determine how large employees’ bonuses should be. 

Yet employees’ matrix scores did not correlate with the size of their bonuses. Similarly, while the 2009 Plan stated that performance bonuses for “superior work performance” should be “higher than for average or below average perform[ance],” the record showed that, in FY 2010, Neighborhood Services gave each permanent, non-managerial employee a bonus “equal to 160 hours of his or her unit pay,” regardless of how he or she performed.  In light of that evidence, the Appeals Board concluded that Neighborhood Services had either ignored its incentive compensation policy or had failed to introduce enough documentary evidence to show that—despite appearances—Neighborhood Services was in fact following that policy.

In issuing its decision, the appellate panel deferred to HHS, asking only whether the Appeals Board’s action was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  Citing the Administrative Procedure Act and relevant case law, the panel notes that agency action is arbitrary and capricious “if the agency has relied on factors which Congress has not intended it to consider, entirely failed to consider an important aspect of the problem, offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that it could not be ascribed to a difference in view or the product of agency expertise.”

Neighborhood Services’ only evidence that it had compensated its employees in a prudent manner was a “wage comparability study” showing that overall wage payments to employees were less than or roughly equal to wages paid by similar organizations in the same geographic area.  The Board found that the study was not dispositive because it did not address whether it was reasonable for a daycare center to pay employees relatively low base salaries combined with relatively large bonuses (as Neighborhood Services did).  The Board therefore concluded that Neighborhood Services had not carried its burden of demonstrating that its total employee compensation was reasonable, and neither the district court or the appellate court disagreed.

While many of the old OMB Circulars, including A-122, have since been replaced by the UGG, the rules on incentive compensation remain the same.  Under 2 CFR 200.430(f), incentive compensation to employees is allowable to the extent that the overall compensation is determined to be reasonable and such costs are paid or accrued pursuant to an agreement entered into in good faith between the non-federal entity and the employees before the services were rendered, or pursuant to an established plan followed by the non-federal entity so consistently as to imply, in effect, an agreement to make such payment.  Since this standard is almost entirely the same as the former rule, Neighborhood Services would likely find the same result if it went to court under the UGG.  

While the new documentation rules for compensation with federal funds are much more flexible than the old Circulars, the new rule still requires that incentive payments be pursuant to an established plan.  As noted above, HHS and the courts determined Neighborhood Services was not following its own plan in the way it provided incentive compensation to its employees.  All non-federal entities should take note of this decision if they plan to institute a similar incentive compensation plan.
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Congressional Democrats Critical of OCR Staff in Letter to DeVos

In a letter sent to Secretary of Education Betsy DeVos this week, Congressional Democrats ask the Secretary to reconsider the leadership of the U.S. Department of Education’s (ED’s) Office of Civil Rights (OCR) and its current mission.  Lawmakers specifically criticized the appointment of Candice Jackson, ED’s current acting assistant secretary for civil rights, and her "hostility towards the very mission and functions of the office she is charged to lead."  The letter also criticized ED’s approach to investigations involving students of color, English-language learners, and LGBTQ students, among others.  "We are very concerned that the actions taken by [OCR] under its current leadership signal an abandonment of its responsibility to protect students from discrimination within the education system," the letter says.

The lead signatories of the letter are Senators Cory Booker (D-NJ) and Mazie Hirono (D-HI) and Representatives Jared Polis (D-CO) and Lisa Blunt Rochester (D-DE).  Senator Patty Murray (D-WA) and Congressman Bobby Scott (D-VA), the top Democrats on their respective chambers' education committees, also signed on.

Resources:

Andrew Ujifusa, “Democrats Blast Betsy DeVos for Her Department's 'Hostility' to Civil Rights,” Politics K-12, August 8, 2017.
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ED Fails to Provide Required Data for Gainful Employment Calculations

The U.S. Department of Education (ED) has yet to provide institutions of higher education (IHEs) with lists of graduates from gainful-employment programs, a necessary step for calculating debt-to-earnings ratios that measure whether certain programs saddle students with debt they can't repay.  The failure to provide the necessary information was revealed last week in ED’s written response to questions from Senator Dick Durbin (D-IL).  That response indicated that ED will be slow to release new gainful-employment data after delaying several provisions involving compliance by career education programs. 

Under current regulations, gainful employment programs must calculate debt-to-earnings ratios for their graduates to ensure that they are meeting minimum requirements to maintain eligibility for student federal aid under Title IV of the Higher Education Act (HEA).  In order to complete those calculations, ED provides “draft completer lists” to IHEs for review.  If ED does not provide these lists, the ratio calculation cannot commence.  According to ED’s response to Senator Durbin, not only have the lists not been provided, there is currently no timetable for sending those lists to IHEs for 2017.  

Senator Durbin has already slammed ED for using “questionable legal authority” to delay disclosure requirements under the gainful employment rules.  ED’s failure to provide the data necessary for schools to begin the ratio calculation could send him even further over the edge as he continues to call on ED enforce the gainful employment rules.  While his legislative remedies are slim, considering that Republicans control both the House and the Senate, Durbin could throw his support behind legal challenges to ED’s authority to postpone implementation of the final rules.  These regulations have come under continual fire from Republicans and advocates for the for-profit sector since they were first introduced in 2010.  Senator Durbin may have a significant uphill battle in trying to ensure full implementation.

Resources:
Andrew, Kreighbaum, “‘No Timetable’ for New Gainful-Employment Data,” Inside Higher Ed, August 8, 2017.

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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