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The Senate is currently in recess until after Labor Day.  The House is proceeding in pro forma session while most of its Members are in their districts for August recess.
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[bookmark: _Toc48310261]OMB Issues Revisions to UGG
On Thursday, the Office of Management and Budget (OMB) issued final rules amending 2 CFR Part 200, also known as the Uniform Grant Guidance (UGG).  These are the final version of the changes proposed in January, and will take effect over the coming year. Specifically, all changes are considered effective as of November 12, 2020, except for changes to 2 CFR §§ 200.216 and 200.340, which are effective as of August 13, 2020.  As such, any federal funds awarded after these effective dates will be governed by the amended rules.  For State-administered programs, this means all funds awarded on July 1, 2021 will be subject to these new rules.
 
OMB is implementing changes throughout the UGG to:
 
· Modernize reporting by recipients of federal grants by requiring federal agencies to adopt standard data elements for the information recipients are required to report, enabling technology solutions to better manage the data the recipients report to the federal government;
· Support implementation of the Grants Reporting Efficiency and Agreements Transparency Act of 2019 (GREAT Act);
· Strengthen the governmentwide approach to performance and risk, encouraging agencies to measure the recipient’s performance in a way that will help federal awarding agencies and non-federal entities to improve program goals and objectives, share lessons learned, and spread the adoption of promising performance practices;
· Implement relevant statutory requirements, including requirements from several National Defense Authorization Acts (NDAAs) and the Federal Funding Accountability and Transparency Act (FFATA), as amended by the Digital Accountability and Transparency Act (DATA Act); and
· Clarify areas of misinterpretation.
 
Some of the revisions to the UGG focus on “emphasizing stewardship and result-oriented accountability for grant program results.”  For example, revisions to 2 CFR § 200.102 encourage federal awarding agencies to apply a risk-based, data-driven framework to alleviate select compliance requirements for programs that demonstrate results.  The updated 2 CFR § 200.202 highlights the importance of developing a strong plan and design to set the stage for demonstrating program results.  Performance information focused on results must be made available to recipients in the solicitation and in the award, which is reflected in the new 2 CFR § 200.211.  Changes to 2 CFR § 200.206 and 2 CFR § 200.208 (formerly § 200.207) now allow federal awarding agencies and pass-through entities to adjust requirements and specific conditions when a risk-evaluation indicates that it may be merited.
 
One change that may have a significant impact on recipients of federal education funds is language added to 2 CFR § 200.105(b), which says “agencies may impose legally binding requirements on recipients only through the notice and public comment process through an approved agency process, including as authorized by this part, other statutes or regulations, or as incorporated into the terms of a federal award.”  This language is a change from the proposed rules offered in January, which specifically limited a federal agency’s authority to reference non-authoritative guidance in grant award notifications.  The final language does not specifically bar referencing such guidance in grant awards, but seems to indicate that if a federal awarding agency intends to hold grantees and subrecipients accountable to certain requirements, it must put those requirements in place using “the notice and public comment process through an approved agency process.”  This could directly impact the U.S. Department of Education’s ability to enforce its non-regulatory prohibition of using federal funds for food purchases.  This may force the agency to promulgate a formal rule on the issue, using the notice and public comment process, to make the prohibition legally binding.
 
OMB also made some key changes to certain definitions, including period of performance, budget period, and renewal.  The final rule revises the definitions for these terms to clarify how period of performance, budget period, and renewal operationally relate.  Additionally, the final rule revises 2 CFR § 200.309 to better describe how the period of performance is modified if there is an extension or termination of a current award.  The definition of period of performance and renewal was revised to help clarify that the term period of performance reflects the total estimated time interval between the start of an initial federal award and the planned end date, and that the period of performance may include one or more budget periods, but the identification of the period of performance does not commit funding beyond the currently approved budget period.  The definition of budget period was edited to clarify that recipients are authorized to expend the current funds awarded, including any funds carried forward or other revisions pursuant to 2 CFR § 200.308.  OMB also added a new “factor of allowability” in 2 CFR § 200.403(h), requiring that costs must be incurred during an approved budget period in order to be considered an allowable cost.  Further, recipients may only incur costs during the first-year budget period until subsequent budget periods are funded based on the availability of appropriations, satisfactory performance, and compliance with the terms and conditions of the award.  
 
The definition of renewal was edited to help clarify that a renewal award begins a distinct period of performance that starts contiguous with, or closely following, the end of the expiring award.  Once an award is closed out, per the new 2 CFR § 200.344, subrecipients must prepare close-out reports and final accounting within 90-days after the end of the period.  Pass-through entities have 120 days to complete their close out requirements.  All financial obligations must still take place within the period of performance, and unless there is an approved extension, all financial obligations must be liquidated no later than 120 days after the period ends.  In order for a pass-through entity to ensure all liquidations take place within this timeframe, there may be shorter liquidation periods for subrecipients, though the rules did not clarify this issue.  

There were also additional questions regarding the ability of the pass-through entity to allow subrecipients to charge pre-award costs.  Under 2 CFR § 200.309 (as currently written), both the federal awarding agency and the pass-through entity have authority to allow subrecipients to incur costs before the subaward is made.  However, effective November 12, 2020, that section of the rule is deleted.  OMB claims that it did not mean for this to eliminate a pass-through entity’s authority to approve pre-award costs, and claims that the revised 2 CFR § 200.458 will clarify this issue.  However, the proposed revisions for this rule state that “such costs are allowable… only with the written approval of the federal awarding agency.”  The only mention of pass-through entities is that, “if charged to the award, [pre-award] costs must be charged to the initial budget period of the award, unless otherwise specified by the federal awarding agency or pass-through entity.”  As such, while pass-through entities have some part in deciding which budget period pre-award costs may be charged to, it appears as though they may no longer have authority to approve pre-award costs.
 
OMB also made additional changes affecting pass-through entity responsibilities, especially in regards to audit resolution for subrecipients.  Prior to these revisions, 2 CFR § 200.331(d)(3) required pass-through entities to issue “a management decision for audit findings pertaining to the federal award provided to the subrecipient from the pass-through entity.”  The new language in the now renumbered 2 CFR § 200.332(d)(4) clarifies that pass-through entities are “only responsible for resolving audit findings specifically related to the subaward and not responsible for resolving cross-cutting findings.”  The new 2 CFR § 200.1 now includes a definition for cross-cutting finding as “an audit finding where the same underlying condition or issue affects all federal awards (including Federal awards of more than one Federal awarding agency or pass-through entity).”  This could include systemic issues with cash management, time & effort, procurement, and other issues that would likely affect multiple awards.  If a subrecipient has a current single audit report posted in the Federal Audit Clearinghouse, pass-through entities may rely on the subrecipient's cognizant audit agency or cognizant oversight agency to perform audit follow-up and make management decisions related to cross-cutting findings.  OMB clarifies that such reliance does not eliminate the responsibility of the pass-through entity to issue subawards that conform to agency and award-specific requirements, to manage risk through ongoing subaward monitoring, and to monitor the status of the findings that are specifically related to the subaward.
 
OMB also specifies that if a subrecipient does not have an approved indirect cost rate, pass-through entities must negotiate a rate with the subrecipient, which can be based on a prior negotiated rate between the subrecipient and another pass-through entity, or use the de minimis indirect cost rate.  In fact, 2 CFR § 200.414(f) has expanded the availability of the de minimis rate to any non-federal entity (with some exceptions) that does not have a current negotiated rate.  The prior rule only allowed non-federal entities who had never had a negotiated rate to use the de minimis rate.  (However, despite the expanded availability, the U.S. Department of Education has noted that SEAs and LEAs are not eligible for a de minimis rate, under 34 CFR. § 76.561.)  All indirect cost rate agreements must now be made available on an OMB-designated website.  Finally, program evaluation costs are now listed as an example of a direct cost under 2 CFR § 200.413(b), and therefore would not be included in the indirect cost pool.  Previously, it was simply stated that program evaluation may be a direct charge.  OMB changed the language to “strengthen this intent and ensure that agencies are applying this consistently.”
 
Finally, some of the most significant changes to Part 200 focus on federal procurement rules.  According to the revised 2 CFR § 200.320, approved methods of procurement under a federal award are now divided into three categories: informal methods, formal methods, and noncompetitive proposals.  Informal methods of procurement are used when the value of a contract does not exceed the current simplified acquisition threshold of $250,000, unless the non-federal entity wishes to use a lower threshold.  This includes micro-purchases and small purchases.  When it comes to micro-purchases, there are some inconsistencies in the new rules.  2 CFR § 200.1 defines a micro-purchase as “a purchase of supplies or services, the aggregate amount of which does not exceed the micro-purchase threshold.”  That threshold is currently set at $10,000 in the Federal Acquisition Regulations (FAR).  However, the amended UGG now also defines “micro-purchase threshold” as “the dollar amount at or below which a non-federal entity may purchase property or services using micro-purchase procedures.”  These two definitions contradict each other, as “micro-purchase” is for supplies and services, while the “micro-purchase threshold” refers to purchasing property or services.  “Property” is a broader definition than “supplies.”  This makes it unclear if a non-federal entity may purchase equipment, as defined by the UGG, using micro-purchase procedures.
 
OMB is also allowing more flexibility in the dollar amount associated with the micro-purchase threshold.  All non-federal entities are now authorized to request a micro-purchase threshold higher than $10,000 based on certain conditions that include a requirement to maintain records for a threshold up to $50,000 and a formal approval process by the federal government for a threshold above $50,000.  According to the new 2 CFR § 200.320(a)(1)(iv), non-federal entities may “self-certify a threshold up to $50,000 on an annual basis and must maintain documentation to be made available to the federal awarding agency and auditors.”  The self-certification must include a justification, clear identification of the threshold, and supporting documentation of any of the following:
 
· A qualification as a low-risk auditee, in accordance with the criteria in 2 CFR § 200.520 for the most recent audit;
· An annual internal institutional risk assessment to identify, mitigate, and manage financial risks; or,
· For public institutions, a higher threshold consistent with State law.
 
If a non-federal entity wants to use a threshold higher than $50,000, it must get prior approval from the cognizant agency for indirect cost.  Any proposal for this approval must include the justifications and other requirements listed above.
 
For contracts over $250,000, unless the non-federal entity uses a lower threshold, formal procurement methods, such as sealed bids or competitive proposals, must be used. These procedures remain largely unchanged from the prior rules.  When it comes to non-competitive proposals, there are only two minor changes.  The rule does clarify that non-competitive proposals are only allowed if one of the criteria under 2 CFR § 200.320(c) are met.  The new rules add micro-purchases to the noncompetitive criteria, and they clarify that in cases of public emergencies, the deciding factor is that such emergencies will not permit a delay that would result if the non-federal entity had to publicize the competitive solicitation.
 
It is important to note that this is not an exhaustive list of all of the changes in the UGG.  In fact, OMB also amended 2 CFR Parts 25 and 170.  Additionally, OMB is adding Part 183 to 2 CFR to implement “Never Contract with the Enemy.”  Brustein & Manasevit, PLLC is continuing to review the full package of amended regulations, and will continue to provide updates as necessary.  In light of the amended rules, Brustein & Manasevit, PLLC will be releasing a new compendium of the Education Department General Administrative Regulations in the coming months.  Interested parties should also be on the look-out for currently scheduled and upcoming virtual trainings on these proposed changes and how they will impact grantees and subrecipients.  Brustein & Manasevit, PLLC will be hosting a virtual training on these changes on September 1st.  For more information, please visit https://www.bruman.com/virtualtrainings/.  Finally, Brustein & Manasevit, PLLC will be covering the new rules as part of our virtual Fall Forum.  More information is available at https://www.bruman.com/events/fall-forum-2020/. 
 
Author: SAS
[bookmark: _Toc48310262]ED Publishes Regulations, Guidance on ‘Religious Freedom’
The U.S. Department of Education (ED) issued two documents last Friday that echo the recent Supreme Court decision in Espinoza v. Montana Department of Revenue.  The two documents – a guidance document directed at K-12 schools and a set of final regulations for institutions of higher education – are intended to “protect the religious liberty and First Amendment rights of every student, teacher, and educational institution,” according to a statement from Secretary of Education Betsy DeVos.  They also align with an executive order on “Promoting Free Speech and Religious Liberty” and a directive from the Office of Management and Budget to administer grants in accordance with that order. 
The guidance document states that when awarding federal education grant funds, ED and its grantees – States and LEAs – cannot discriminate against otherwise eligible recipients “by disqualifying them from a public benefit solely because of their religious character.”  States may not use statutory or constitutional “no-aid” clauses, like the one invalidated in Espinoza, to deny religious organizations access to federally funded contracts or grants, or those created with commingled federal and State or local funds.  Religious organizations may not be excluded from provider lists in programs like Upward Bound.  The guidance also creates a new process by which individuals and organizations can report alleged infringements on religious exercise under the Religious Freedom Restoration Act (RFRA).
However, ED does note that an organization cannot use federal funds for religious activities like “worship, religious instruction, and proselytization,” and that participation in such activities must be voluntary for program attendees.
The Espinoza decision said that the right of parents to freely exercise their religion – including by using public funds to subsidize their children’s enrollment at private schools – takes precedence over the “establishment clause,” which mandates the separation of church and State.  This position has been cheered by ED leadership.  “Too many misinterpret the ‘separation of church and state’ as an invitation for government to separate people from their faith,” DeVos wrote regarding the guidance.  “In reality, the First Amendment doesn’t exist to protect us from religion.  It exists to protect religion from government.”
Similarly, final higher education regulations published today reiterate a commitment to religious freedom and cite both the Espinoza decision as well as its predecessor, Trinity Lutheran Church of Columbia, Inc. v. Comer.  The final rule allows members of religious orders to access financial aid by assuming no financial contributions from their orders, allowing borrowers who volunteer at tax-exempt religious organizations to receive deferrals on their federal loans, even if they provide religious instruction or fundraise to support those activities.  Borrowers who work for religious-centered employers, including those engaged in proselytization, will also be eligible for Public Service Loan Forgiveness.  Additionally, the regulation makes clear that religious organizations are eligible to participate in the GEAR UP program.
The rule also makes some changes to the TEACH grant, clarifying the start date of the obligation, expanding the places where a recipient may teach to include educational service agencies and other high-need fields on ED’s Teacher Shortage Area lists, and expanding the information and counseling requirements for grant recipients.
The higher education regulations surrounding eligibility for public service loan forgiveness and other loan benefits are effective immediately upon publication.  Changes to TEACH grants will take effect next July.
The K-12  guidance is available here.  The higher education regulations are available here.
Resources:
Evie Blad, “DeVos: Give Religious Groups Equal Consideration for Education Grants,” Politics K-12: Education Week, August 7, 2020.
Author: JCM
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[bookmark: _Toc48310264]Education Groups Raise Concern About Shortened Census Collection
The U.S. Census Bureau recently began its period of in-person data collection for the 2020 Census, sending workers out to households that have not yet responded to the Census via mail or online survey.  That period of in-person collection was originally scheduled to last through October 31st, but a recent change has moved the end date to September 30th, raising concerns among education and community organizations that a complete count will not be taken. 
The start of the in-person collection was delayed due to the COVID-19 pandemic, and the agency reportedly shortened the period by four weeks in order to ensure sufficient time to finalize data before the December 31st deadline.  Education and community organizations sent a letter to Senate leaders earlier this month expressing their concerns over cutting the in-person data collection period short.  The letter warns of the potential harm all States will face if the census is “rushed.”  “Currently, there are low response areas in every part of the country, in every State, in every city,” the letter says.  “If remaining counting operations are not done well, communities most in need of resources to improve quality of life and standards of living will get the short end of the stick for the next decade.” 
Currently, approximately 63 percent of households have responded to the survey, according to the U.S. Census Bureau.  An inaccurate count will have a major impact on federal funding for schools for the next decade, and advocacy organizations have also noted that it will impact more than federal funding as census data is used to make a variety of decisions regarding children and youth in communities across the country.
The organizations request that the Senate include language in the next COVID-19 relief package to extend the statutory reporting deadline for the 2020 Census by four months in order to allow time for a fully accurate count. 
Resources:
Evie Blad, “Schools Rely on the Census. A Rushed Count Threatens Its Accuracy, Groups Warn,” Education Week: Politics K-12, August 10, 2020.
Author: KSC
[bookmark: _Toc48310265]Title IX Rule to Take Effect Friday Despite Legal Challenges
The U.S. Department of Education’s (ED’s) final Title IX rule, which was published in May, will take effect today despite legal challenges to halt implementation of the rule.  In a case against the new regulation brought by 17 States and the District of Columbia, on Wednesday, a judge denied a request for a stay and preliminary injunction, which would have paused implementation of the rule until the lawsuit is resolved. 
The Wednesday ruling followed another denial of an attempt to block the rule from taking effect issued on Sunday in a case brought by the New York Attorney General.  These lawsuits, among others that have been filed, will still proceed, but the rule will take effect in the meantime.  Institutions of higher education (IHEs) and K-12 schools are required to have the new rule implemented beginning Friday, August 14th.  Should the pending lawsuits be decided in favor of the States and organizations challenging the rule, the regulation would be overturned and implementation halted.  There is no particular timeline, however, for when those pending lawsuits may be resolved. 
The new Title IX rule is one of the most significant actions taken by Secretary of Education Betsy DeVos during her time overseeing ED and outlines the requirements IHEs and K-12 schools must follow regarding reports of sexual misconduct.  One of DeVos’s key goals of the updated rule was to ensure individuals accused of sexual misconduct receive equal rights to those of alleged victims.  
DeVos said in a statement this week that “we can now look forward to [the rule] taking effect this Friday, requiring schools to act in meaningful ways to support survivors of sexual misconduct without sacrificing important safeguards to protect free speech and provide all students with a transparent, reliable process.”
In addition, ED released a new website on Friday dedicated to the final Title IX.  The website includes a variety of resources for stakeholders, including students and educational institutions.  Resources include a webinar on the new rule, summaries and fact sheets on the new requirements, blog posts, and information on how to file a complaint, among other items. 
The Title IX website is accessible here.
Resources: 
Bianca Quilantan, “DeVos’ New Title IX Rule Will Take Effect Friday After Legal Blocks Fail,” Politico, August 12, 2020.
Author: KSC
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[bookmark: _Toc48310267]Justice Department Releases Report on School Safety
The U.S. Department of Justice (DOJ) released a report by the School Safety Working Group examining the key ways to prevent mass shootings and other attacks in schools across the U.S.  DOJ assembled the School Safety Working Groups to examine the most essential actions that school officials can take to protect students in crisis situations.  The report outlines how school officials should improve mental health resources, monitor students’ social media accounts, and improve physical security measures to address threats to student safety. 
Although the COVID-19 pandemic is forcing school administrators to grapple with ways to prevent the spread of the virus, the group highlights how schools must address violence prevention as well.  Among the report’s key findings is a need for comprehensive school safety assessments and the importance of having accessible mental health services for students.  Such a safety assessment would be updated annually and could have the potential to be foundational for educators to evaluate potential vulnerabilities. 
The report notes that schools need employees with specialized training to deal with students experiencing a mental health crisis.  Prior findings issued by the Secret Service and the U.S. Department of Education support addressing such crises with expanded mental health services.  The report finds that many attackers involved in violent events at schools had experienced mental health struggles, though many had not received a formal mental health evaluation or diagnosis.  Another Secret Service report released in November found that most students who committed deadly school attacks over the past decade were bullied, had a history of disciplinary trouble, and exhibited behavior that concerned others but was never reported.
The group also notes that school officials often forget to address whether schools have the ability to send an emergency mass notification to students and parents, and plans for reuniting families in case of a shooting or a lockdown.  In addition, school officials should also address the possibility of so-called copy-cat attacks after a mass shooting or other violent incident at another school. 
The report says that having police officers or school resource officers to address safety concerns is another possible solution to school safety crises.  School resource officers are police officers who work in schools who may receive specialized training to address school violence.  Many school officials have lauded the work of these school resource officers, though others in the education field have raised concerns about having regular police presence in K-12 schools.  School officials pointed to several incidents where school resource officers built relationships with students and helped prevent or stop school shootings.  Officials also believe that practice drills, anonymous reporting systems, and increased coordination with first responders are essential for schools.
Lastly, the report encourages “defensive social media monitoring.”  Such monitoring would “provide constant online scanning of messages within geofences around a school or school district to identify threats and at-risk behavior including cyberbullying.”  The report finds that “when implemented with strong protocols to safeguard privacy and free speech,” the social media monitoring can be “an effective tool in a comprehensive, multilayered school safety plan.” 
Resources:
Michael Balsamo, “Federal Report Highlights Key Ways to Prevent School Attacks”, Associated Press, August 11, 2020
Author: ASB
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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