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Congress is in recess and is scheduled to return on September 9th.  The House Judiciary Committee has announced plans to return to Washington on September 4th to address legislation on gun control. 
[bookmark: _Toc16839889][bookmark: _Toc504484598]Legislation and Guidance
[bookmark: _Toc16839890]“Public Charge” Regulations May Impact Program Enrollment, Funding
On Monday the U.S. Department of Homeland Security (DHS) issued regulations on what factors immigration officials should consider in determining eligibility for visas, visa extensions, and permanent residency.  Agents have long had discretion to deny an individual entry or residency if it seems that he or she might become a “public charge” and a burden on taxpayers.  These regulations set, for the first time, a threshold for when the receipt of monetized and non-monetized benefits constitutes a public charge.  Acting U.S. Citizenship and Immigration Services Director Ken Cuccinelli explained the change at a White House press briefing Monday morning by saying, "we want to see people coming to this country who are self-sufficient." 
The regulations note that programs like the Supplemental Nutrition Assistance Program (SNAP), Temporary Assistance for Needy Families (TANF), and Medicaid may count toward that designation.  They also explicitly exclude programs for children below the maximum age of eligibility for secondary education (18 or, in some cases, 21) or those offered at school sites like meal programs and school-based Medicaid services provided under the Individuals with Disabilities Education Act (IDEA).  DHS also says that these restrictions apply only to assistance received by immigrants for their own benefit, not those received on behalf of family members, including U.S. citizen children.
Despite those exceptions, advocates say they are concerned that the changes will lead families to decline services for which they are eligible, out of fear that it will count against them.  This could impact school meal programs and funding in two distinct ways.  First, families may choose not to enroll in programs like SNAP or Medicaid, which would lead children not to be counted and considered automatically eligible for free and reduced-price school meal programs under State Direct Certification systems.  Schools might be able to sign those students up for meals directly by use of an additional form.  But the second concern is that due to higher levels of immigration enforcement and confusion or fear about these regulations, families may be reluctant to provide information to schools and districts, meaning outreach with specialized forms may not make up for lost enrollment.  If a school’s or district’s lunch program enrollment – which is often used as a gauge of poverty – drops, that school or district may receive less money under need-based programs like Title I of the Elementary and Secondary Education Act.
States, counties, and advocacy groups from around the country have already filed lawsuits against the regulations, calling the policy “arbitrary and capricious” and an abuse of discretion which reverses decades of previous policy.  The chairman of the House Committee on Education and Labor denounced the rule, saying it will "inflict severe and unnecessary hardship" on immigrants.  "It is inconsistent with our principles and it will have terrible consequences for communities across the country," said Representative Bobby Scott (D-VA) in a statement.
A copy of the final regulations on “public charge” definitions is available here.
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The leaders of three House Committees recently sent letters to the U.S. Department of Education (ED) and the Consumer Financial Protection Bureau (CFPB) demanding information related to the federal oversight of student loan servicing companies.  Congressman Bobby Scott (D-VA), chairman of the Education and Labor Committee, Congresswoman Maxine Waters (D-CA), chairwoman of the Financial Services Committee, and Congressman Elijah Cummings (D-MD), chairman of the House Oversight Committee, requested that ED turn over records relating to its cancellation of information-sharing agreements with CFPB, its declaration that federal law preempts state regulation of federal loan servicers, and efforts to restrict State attorneys general access to student loan records.  
www.bruman.com
www.bruman.com

According to the letter, ED has “stymied Congressional inquiries” into policies governing oversight of the loan servicing industry.  For example, the Senate report accompanying ED’s Fiscal Year 2019 appropriations bill, directed ED to publish a detailed explanation of the policy governing the disclosure records to law enforcement agencies investigating loan servicers and encouraged ED to publish a list of any law enforcement disclosure requests.  Chairwoman Rosa DeLauro (D-CT) and Senator Patty Murray (D-WA) sent a separate information request when ED failed to respond.  More than five months later, according to the recent letter, ED has still not provided any responsive information.  The committee leaders believe that “as a result of this obstruction, Congress lacks key information about [ED’s] efforts to shield servicers from federal and State law enforcement.”

In their letter to the CFPB, the Democratic leaders are requesting similar information about ED’s oversight of student loan companies as well as the CFPB’s reorganization of the student loan office and its hiring of a new student loan ombudsman.  Finally, Democrats are also requesting that the three largest loan servicing companies, Navient, Nelnet, and the Pennsylvania Higher Education Assistance Agency, turn over documents about their policies on processing payments and repayment plan applications, as well as their communication with the current administration.

Resources:
Michael Stratford, “3 House Committees Seek Records About Student Loan Industry,” Politico, August 14, 2019.
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[bookmark: _Toc16839893]OCR Acknowledges Title IX Investigation on Transgender Athletes
The U.S. Department of Education’s Office for Civil Rights (OCR) has acknowledged that it is investigating a complaint against an athletic organization over its inclusive policy regarding transgender student athletes.  The complaint was filed by the conservative Alliance Defending Freedom on behalf of a group of three female high school students.  The group claims that a Connecticut Interscholastic Athletic Conference policy discriminates against female athletes because it allows students to compete in events in alignment with their gender identity.  
This policy, the complaint says, allows “boys who are male in every biological and physiological respect" an advantage because they are able to compete in girls' competitions "if they claim a female gender identity.”  
OCR has stated that it is launching an investigation into whether the conference and district have denied equal athletic benefits to girls through their transgender participation policy and whether the conference retaliated against students.  This represents a significant departure from policy under the previous administration, which said that gender identity – as well as biological sex – was protected from discrimination under Title IX of the Education Amendments of 1972.
Resources:
Nicole Gaudiano, “Department of Education to investigate Connective policy on transgender athletes,” Politico Pro Education, August 8, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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