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Legislation and Guidance 
ED Announces Data Retrieval Changes for FAFSA
Officials from the U.S. Department of Education (ED) have finally announced a change to the federal financial-aid application after a major security breach.  Some worry that these changes could discourage students from applying for the financial support they need to go to college.  Students will now submit data from the Internal Revenue Service (IRS) without being able to see or verify that information.
In a memo released last week, ED's Federal Student Aid (FSA) Office said that when families use the Free Application for Federal Student Aid (FAFSA) this fall, they can transfer tax data from the IRS’ data-retrieval tool (DRT), but they won't be able to see it.  The DRT still instantly imports tax information into the FAFSA, but instead of seeing the actual numbers from their tax returns, users will see "transferred from the IRS" in each data field.
That encryption is designed to protect personal and tax information from hackers, in response to attempts to hack into the system earlier this year.  The security breach prompted federal officials to disable the DRT in March.  The IRS and ED have promised the DRT will be up and running again in October.
IRS officials said the breach could have compromised up to 100,000 taxpayers' private information, but that they caught it in time to prevent that from happening.  FSA said in its memo that the change was made "to enhance the security and privacy of the sensitive personal data transferred into the FAFSA from the IRS."  But some professionals are worried that the change could deter families from applying for financial aid.
"I think this creates an enormous disincentive," said Jeff Levy, a Santa Monica, California-based independent counselor who helps families obtain financial aid for college.  "How can you expect people to submit applications where they can't even verify their numbers?"  The FSA guidance said the agency didn't anticipate that families would need to make corrections "because the data came directly from the tax return filed by the applicant or parent."
Levy said he will advise his clients to input their tax information manually, rather than import it from the IRS into the FAFSA and be unable to check the data.  But the process is much more difficult, Levy said, and is particularly burdensome for families who need assistance the most, namely first-generation college families.  Megan McClean Coval, the vice president for public policy and federal relations for the National Association of Student Financial Aid Administrators, worries that if families type in their tax information manually, there will be a greater risk of mistakes.  These mistakes will require those families to go through subsequent verification processes with ED further down the line, Coval said.
Resources:
Catherine Gewertz, “Feds Announce FAFSA Security Changes, Sparking New Worries,” Education Week: High School & Beyond, August 14, 2017.
Author: SAS
ED Revises Perkins Allocations to Restore Funding
In a program memorandum dated August 4, 2017, the U.S. Department of Education (ED) notified State Directors of Career and Technical Education that fiscal year (FY) 2016 allocations for funds under the Carl D. Perkins Career and Technical Education Act (Perkins) would be revised due to the appropriations legislation passed this spring. 
Under a short-term continuing resolution passed last fall, lawmakers included a 0.496 percent reduction to the advance funding that would have become available to States for Perkins programs on October 1, 2016.  Therefore, Perkins allocations received by States on October 1, 2016 were slightly lower than originally estimated.  
The final fiscal year 2017 appropriations legislation that was passed in May of this year restored the 0.496 percent cut in the FY 2016 advanced funding, which will result in some States receiving a supplement to their FY 2016 Perkins Title I grants.  The memo directs States that do receive a supplement to revise their Perkins budgets for the program year ending June 30, 2017 to reflect the revised amount.  In addition, States must make any corresponding changes to their Perkins State plan.  
For States needing to revise their Perkins budget, ED outlines three different options States may use when determining how to factor in the supplemental funds in order to ensure compliance with within-State allocation requirements in Section 112 of the statute.  Finally, ED notes that States receiving additional funds may want to revisit their maintenance of effort calculation if a State calculated its required level of fiscal effort based on the lower allocation delivered in October last year. 
States needing to make revisions to their budget and State plan must submit those changes to ED’s Office of Career, Technical, and Adult Education no later than Friday, August 25, 2017.  Instructions for how to submit these changes are included in the memo.  
The memorandum on revised Perkins allocations is available here. 
Author: KSC
OMB Releases 2017 Compliance Supplement
Each year, the Office of Management and Budget (OMB) issues the Single Audit Compliance Supplement, previously known as OMB Circular A-133 Compliance Supplement, which acts a guidebook for single audits for all non-federal entities that expend $750,000 or more in federal funds in a single year.  This week, OMB released the 2017 version of the Compliance Supplement.  The Compliance Supplement is effective for audits of fiscal years beginning after June 30, 2016, and supersedes the Compliance Supplement dated June 2016. 
Part 3, Compliance Requirements, which is the cross-cutting section of the supplement, had a few interesting areas to note.  It includes OMB’s recent correcting amendment that extended the grace period for compliance with procurement requirements in 2 CFR part 200 from 2 to 3 years.  While the Compliance Supplement recognizes that change for procurement, it states that the micro-purchase threshold is still at $3,000.  However, the micro-purchase threshold was actually increased under the Federal Acquisition Regulations to $3,500, effective October 1, 2015. 2 C.F.R. § 200.67; 48 C.F.R. Subpart 2.1.  In addition, the $10,000 micro-purchase threshold limit for institutions of higher education is not mentioned at all, though it has been confirmed by OMB over the past year at various conferences.  It is unclear why these thresholds were not updated in the supplement.
While Part 3 of the 2017 Compliance Supplement is not significantly changed from 2016, the supplement includes references to OMB’s recently updated FAQs and notes where the FAQs provide information in addition to the Compliance Supplement.  For example, with respect to indirect costs, the updated FAQs include several new questions on indirect costs that may impact an audit, including discussions on what documentation is and is not required to use the de minimis rate.  Therefore, entities should be sure to review the updated FAQs as well as the Compliance Supplement.
There are also a couple of changes to the U.S. Department of Education (ED) section in Part 4 of the supplement.  In accordance with a January 28, 2016 “Dear Colleague” letter, the supplement addresses provisions related to the Every Student Succeeds Act (ESSA) transition and notes that the No Child Left Behind Act (NCLB) requirements are in place for the 2016-2017 school year, with certain exceptions. These exceptions indicate the end of special waivers, known as ESEA flexibility, under the Elementary and Secondary Education Act of 1965 (ESEA).  Accordingly, the supplement reflects the NCLB requirements that are applicable for this audit term. 
Part 4 also includes a number of changes to reflect the implementation of the Workforce Innovation and Opportunity Act (WIOA).  For example, the supplement expands the service and instruction categories for eligible providers under the Adult Education and Family Literacy Act (AEFLA), Title II of WIOA.  Also new to the 2017 Compliance Supplement is a definition of eligible individuals under AEFLA.  The supplement also discusses the one-stop system under WIOA and emphasizes the importance of creating “universal access to the programs” in a one-stop delivery system.  
While the Compliance Supplement is meant as a guide for auditors, any nonfederal entity that expends federal funds should be familiar with the compliance requirements and their program-specific section of the document.  The Compliance Supplement is an important tool for education program managers in understanding what issues auditors will be focused on when conducting a Single Audit, and more generally, provides insight into ED’s compliance priorities. 
The 2017 Compliance Supplement is available here.
Author: MCP
ED Tweaks Gainful Employment Regulations Again
In a Federal Register notice published Friday, the U.S. Department of Education (ED) has announced a new set of “gainful employment” deadlines.  ED announced back in July that it would establish a new deadline – the original deadline was this summer – in light of a court order in a recent federal case.
Under the proposal, institutions would have until October 6, 2017 to submit a notice of intent to file alternate earnings appeals.  Those appeals would then need to be submitted by February 1, 2018.  Though the court order cited by ED applied only to members of the association that was party to the case, ED says the agency is responding to concerns noted by the court regarding the “response threshold required for the graduate surveys used for all programs in the alternate earnings appeal” and notes that it is applying these new deadlines to all programs.  
In addition, ED says that it will not enforce certain regulatory provisions that require a graduate survey to contain responses from a certain group of students, instead it will review all completed surveys and related information submitted to ED.  ED will not enforce the requirements regarding the threshold number of students required to be included for an alternate earnings appeal, instead it will “consider the validity of appeals using State-sponsored data on a case-by-case basis.”
The federal register notice is available here; comments on the new deadline and changes to the regulations are due by September 18, 2017.
Author: JCM
News 
Warren Slams Assistant Secretary for Possible Conflict of Interest
In a letter to Secretary of Education Betsy DeVos this week, Senator Elizabeth Warren (D-MA) raises serious allegations that Senior Counselor to the Secretary Robert Eitel may have violated a criminal conflict of interest statute while working for the U.S. Department of Education (ED) earlier this year.
The letter notes that ED has delayed two major deadlines pertaining to the implementation of a federal “gainful employment” rule, which punishes colleges whose graduates fail to attain sufficient employment following graduation.  ED has also delayed some portions of “borrower defense” regulations which would protect some student borrowers from unscrupulous lending practices.  
For much of the time these delays were being discussed and implemented at ED, Robert Eitel was employed by Bridgepoint, a company which owns several for-profit colleges, as Vice President of Regulatory Legal Services.  Bridgepoint has noted in a number of public filings its belief that these regulations in particular had an “adverse effect on… our revenues, cash flows, and results of operations.”  But during this time, Eitel was also serving as a Special Assistant in DeVos’ transition team, reportedly taking an “unpaid leave of absence” during this period before finally resigning from the company in April to permanently transition to ED.
Warren’s letter notes that she has raised this concern a number of times with ED, but that the agency’s ethics officials have said that Eitel recused himself from certain claims involving former Bridgepoint students.  However, Warren says, ED never required Eitel to recuse himself from discussions surrounding regulations which would have seriously impacted the company by which he was then employed.  Warren also notes that she has not received a response to a number of requests for information on Eitel’s involvement in the issue.
Warren asks for more information by the beginning of September regarding Eitel’s possible conflict of interest between his work at ED and his employment at Bridgepoint.  The letter is only the latest in a series of concerns raised by Democratic lawmakers about the staff at ED – earlier letters have been sent to Secretary DeVos regarding Acting Assistant Secretary for Civil Rights Candace Jackson.
The letter on Eitel is available here.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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