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[bookmark: _Toc522875662]OCTAE Releases Information on Perkins V Transition
This week, in an email to State career and technical education (CTE) directors, the U.S. Department of Education’s (ED’s) Office for Career, Technical, and Adult Education (OCTAE) released information regarding the transition to the Strengthening Career and Technical Education for the 21st Century Act, or Perkins V. 
OCTAE provided States with much-needed guidance on the timeline for implementation of the new law.  Under Perkins V, States have the option to submit a one-year transition plan in lieu of a four-year State plan for school year 2019-2020.  OCTAE said that States’ initial four-year plans under the new law will probably be due in April of 2020, which means all States will likely submit a transition plan for 2019-2020 school year operations due to the limited time they will have to draft a full State plan in time for next year.  According to OCTAE, States will not be subject to the requirements regarding hearings or public comment contained in section 122(a)(3) and (4) of the law for the one-year transition plans. 
The email also stated that OCTAE is in the process of developing a State plan guide that will serve as the basis for States’ new four-year plans.  ED is aiming to release that guide for public comment in late September or early October, with a final version available in December of this year.  The State plan guide will include the required descriptions and assurances under Perkins V, mainly from section 122(c), and the Education Department General Administrative Regulations (EDGAR), and will request a budget and State determined levels of performance for each of the core indicators under the law.
OCTAE indicates that ED does not intend to issue regulations under Perkins V.  It will, however, likely publish some question and answer documents as the implementation of the law proceeds.
OCTAE says it will host a webinar soon with additional, more definitive information about the timelines for State plan submission, and on that webinar it will also provide information on its development of a new Consolidated Annual Report for Perkins V.  In the meantime, States are encouraged to send questions to a designated mailbox, cte@ed.gov.  OCTAE promises to provide a timeframe for answering questions that are submitted, if they are unable to answer the question immediately, and incorporate the questions into a future Q&A document. 
Author: KSC
[bookmark: _Toc522875663]Senate Passes Minibus Spending Package Including Education
On Thursday evening, the Senate approved an $857 billion “minibus” spending package that includes funding for the Departments of Defense, Labor, Health and Human Services, and Education (ED) for fiscal year (FY) 2019.  The Senate began consideration of the bill last week, which included voting on a number of proposed amendments. 
Following news reports on Thursday that Secretary of Education Betsy DeVos is mulling whether to allow States to buy firearms with funds under Title IV-A of the Elementary and Secondary Education Act, Senator Chris Murphy (D-CT) offered an amendment specifically prohibiting the purchase of firearms with those funds, but it was not adopted. 
Overall, the legislation increases funding for ED by approximately $541 million compared to FY 2018.  Several education programs are level-funded while other receive slight boosts in funding.  A chart including the bill’s funding levels for major programs is below:
Appropriation (in thousands of dollars)
	Program
	Final FY 2018
	President’s FY 2019 Request
	FY 2019 Senate-passed bill 
	Senate bill as compared to FY 2018 

	ESEA Title I Grants
	$15,759,802
	$15,459,802
	$15,884,802
	$125,000

	ESEA Title II (Teacher Quality)
	$2,055,830
	$0
	$2,055,830
	$0

	ESEA Title III (English Language Acquisition)
	$737,400
	$737,400
	$737,400
	$0

	Education Innovation and Research
	$120,000
	$180,000
	$135,000
	$15,000

	Impact Aid
	$1,414,112
	$1,259,790
	$1,439,112
	$25,000

	21st Century Community Learning Centers
	$1,211,673
	$0
	$1,211,673
	$0

	Charter School Grants
	$400,000
	$500,000
	$445,000
	$45,000

	Student Support and Academic Enrichment (Title IV-A)
	$1,100,000
	$0
	$1,225,000
	$125,000

	Promise Neighborhoods
	$78,254
	$0
	$78,254
	$0

	IDEA Part B State Grants
	$12,277,848
	$12,002,848
	$12,402,848
	$125,000

	IDEA Part C Grants 
	$470,000
	$458,556
	$470,000
	$0

	CTE State grants
	$1,192,598
	$1,117,598
	$1,192,598
	$0

	Adult Education 
	$630,667
	$499,561
	$655,667
	$25,000

	TRIO
	$1,010,000
	$950,000
	$1,010,000
	$0

	Preschool Development Grants
	$250,000
	$0
	$250,000
	$0


The Senate bill must now be reconciled with similar funding legislation passed by the House.  Lawmakers are aiming to have final legislation passed and on the President’s desk before the start of the new fiscal year on October 1st.  
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[bookmark: _Toc522875665]Transgender Students Say OCR Dismissed Their Complaints
A number of transgender students have come forward to the press to say that complaints they filed against their school districts for failure to accommodate them on the basis of their gender identity have been dismissed.  Federal records obtained by the publication Politico through the Freedom of Information Act indicate that the U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) has thrown out at least five such complaints and stalled others.  
ED, along with the U.S. Department of Justice (DOJ), withdrew guidelines published by the Obama administration on accommodating transgender students in early 2017.  The reasoning behind the decision, ED and DOJ said, was that they did not believe discrimination on the basis of gender identity was covered under Title IX – the federal statute that also prohibits discrimination on the basis of sex.  Instead, they indicated, decisions on how or whether to accommodate such students should be made by the State, school district, and/or school.
OCR also issued a new Case Processing Manual earlier this year, instructing investigators in many cases to use their discretion in reviewing cases of gender-based discrimination, or to follow the federal court precedent applicable to their region.  However, federal courts are split on whether or not schools must accommodate transgender students, and a case that would resolve this issue at the U.S. Supreme Court was sent back down to the federal district court for additional consideration last year.
For many of these students, use of bathrooms is the biggest issue.  Some schools require transgender students to use the bathroom which aligns to their biological sex, even if it does not match their gender identity.  This can lead students to avoid using the bathroom altogether, or to walk farther to use a gender-neutral bathroom, missing instructional time.  Otherwise, students say, they feel out of place or in danger of being injured or bullied by other students.  Parents say such decisions – and a lack of support from school officials – can lead transgender students to be ostracized or bullied.
Resources:
Caitlin Emma, “Transgender Students Asked Betsy DeVos for Help.  Here’s What Happened.” Politico, August 18, 2018.
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[bookmark: _Toc522875666]Trump Nominates Robert King for Higher Ed Slot
President Donald Trump announced on Tuesday that he intends to nominate Robert King to serve as Assistant Secretary of Postsecondary Education for the U.S. Department of Education (ED).  King currently serves as president of the Kentucky Council on Postsecondary Education and was previously the president and CEO of the Arizona Community Foundation and chancellor of the State University of New York system. 
Although King departed the State University of New York system in 2005 on less-than-good terms with lawmakers and college presidents due to disagreements over his fiscally conservative approach, Kentucky higher education officials who have worked with him in more recent years are expressing support for King’s nomination, noting his ability to work well with leaders at varying levels and his extensive knowledge of postsecondary education.  
King is the President’s first nomination for a higher education position at ED.  Diane Auer Jones will continue serving in the Assistant Secretary role until King is confirmed by the Senate.  Jones has also been covering the duties of another higher education position, the Under Secretary, which ED has reportedly considered eliminating as part of its reorganization proposal.
Resources:
Andrew Kreighbaum, “Praise for Trump’s Pick for Key Higher Ed Post,” Inside Higher Ed, August 22, 2018.
Andrew Kreighbaum, “Trump Picks Robert L. King for Key Higher Ed Post,” Inside Higher Ed, August 21, 2018.
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[bookmark: _Toc522875667]New Lawsuits Allege Discrimination Against Religious Schools 
Two new lawsuits filed this summer, in Washington State and Maine, intend to build on the Supreme Court precedent set in a 2017 case, Trinity Lutheran Church v. Comer, regarding discrimination against religious schools.  In Trinity, the Court ruled that the First Amendment bars States from discriminating against religious institutions in the operation of government programs that are otherwise open to all (in this case, a program to offer free recycled playground material to non-profit institutions).
In the Washington case, employers deemed “sectarian” are not eligible for college work-study programs, though students may otherwise work for public, private, non-profit, or for-profit institutions.  A new lawsuit complains that students who wish to undertake similar work – for example, tutoring students at a private religious elementary school or feeding the homeless at a church-run shelter – are being discriminated against.  In Maine, students are challenging a policy which says a tuition subsidy program cannot be used to subsidize the cost of attending religious schools.  
Both cases are being brought by the advocacy organization Institute for Justice, which litigates on education choice programs. 
Resources:
Tim Keller and Michael Bindas, “Two New Lawsuits Seek to Stop Discrimination Against Religion,” Wall Street Journal, August 20, 2018.
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[bookmark: _Toc522875668]ED Reportedly Considering Use of Title IV-A for Weapons Purchase 
According to sources interviewed by the New York Times, the U.S. Department of Education (ED) is considering whether to issue a policy or guidance which would explicitly allow funds under Title IV, Part A of the Elementary and Secondary Education Act to be used to purchase firearms.
Under Title IV-A, funds may be used for school safety purposes generally, including school-based drug and violence prevention and crisis management.  Funding for Title IV-A was increased in fiscal year 2018 in the wake of the Parkland shooting in large part to directly address school safety issues – and Congress made that clear in report language accompanying the bill.  But ED has never said one way or the other whether those funds could be used to purchase weapons or ammunition such as guns, bullets, and tasers.  Still, there is a long history of federal precedent declaring that grants are not to be used for weapons – for example, the new funding in the Stop School Violence Act explicitly says that those funds, issued by the Department of Justice, cannot be used for firearms purchases or firearms training.  
Sources told the New York Times that ED is now considering weighing in and explicitly allowing districts to use the Title IV-A funds for those purposes.  A spokesperson for the ED told the publication, “the department is constantly considering and evaluating policy issues, particularly issues related to school safety,” but cautioned that neither “the Secretary nor [ED] issues opinions on hypothetical scenarios.”  The same spokesperson also said Thursday that the question was “getting blown way out of proportion” in response to the quick wide-ranging condemnation of the idea once it became public that ED might be considering it.  “This is absurd and appalling,” said Senator Patty Murray (D-WA) the top Democrat on the Senate education committee and one of the principal authors of ESSA, in a statement. “It’s not surprising that Secretary DeVos would have the gall to try to sneak guns into schools through a program intended to support students and provide academic enrichment opportunities.”
The question regarding using Title IV-A money for gun purchases was reportedly first raised in a letter from Texas and Oklahoma officials which explicitly asked for ED’s opinion on whether funds could be used in this way.  But officials from both States quickly issued statements they had not written for formal guidance on the subject.  Texas officials did say they had asked about school safety uses of funds, including weapons or training, as one part of an informal e-mail.  
As the reports gained steam Thursday, Senator Chris Murphy (D-CT) attempted to introduce an amendment to the appropriations bill then on the Senate floor which would clarify that such purchases were not allowed, calling it a “direct contravention” of the language and intent of the law.  But coming so late in the process, that amendment was not permitted to be debated.
For a Department which has been so reticent to set federal guidelines, it seems unlikely that the agency would come out with a hardline rule on weapons purchases.  Still, grantees should remember that any purchases – including those for the purpose of school safety – must still meet the general requirements for allowability under federal rules.  
Resources:
Erica L. Green, “Betsy DeVos Is Said to Weight Letting School Districts Use Federal Funds to Buy Guns,” New York Times¸ August 22, 2018.
Andrew Ujifusa, “DeVos Ponders Letting Schools Buy Guns Under ESSA in Twist on Federal Law,” Education Week: Politics K-12, August 23, 2018.  
Andrew Ujifusa, “Firestorm Erupts as Betsy DeVos Weighs if Districts Can Buy Guns With Federal Money,” Education Week, August 24, 2018.
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Registration for Brustein & Manasevit’s Fall Forum in New Orleans, Louisiana is now closed.  To be added to the waitlist, please contact us at forum@bruman.com.  
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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