THE FEDERAL UPDATE

 5
August 25, 2017


[image: image1.png]M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




From:
 Michael Brustein, Julia Martin, Steven Spillan, Kelly Christiansen
Re: 
 Federal Update
Date:  August 25, 2017
The Federal Update for August 25, 2017

1Legislation and Guidance


1ED, DOL Issue Revised WIOA Performance Accountability Guidance


3ED to Hold Hearings on Higher Ed Regulatory Reform


3News


3Democrats Express Concern about Affirmative Action Under Trump


4Groups Sue ED, DOJ for Records on Rescission of Transgender Guidance


4Reports


4Report Examines State Higher Education Funding Since Recession




Legislation and Guidance 
ED, DOL Issue Revised WIOA Performance Accountability Guidance
The U.S. Departments of Labor (DOL) and Education (ED) published changes to previous guidance on Thursday related to performance accountability under the Workforce Innovation and Opportunity Act 
(WIOA).  These changes provided some clarification to the original guidance issued in December of 2016.  The new document, among other things, clarifies various aspects of the operational parameters and specifications of the indicators of performance.

WIOA established performance accountability indicators and performance reporting requirements to assess the effectiveness of States and local areas in achieving positive outcomes for individuals served by the workforce development system’s six core programs, including the Adult Education and Family Literacy Act (AEFLA) program and the Vocational Rehabilitation (VR) program.  This new guidance addresses the:

· Methodology for calculating the six primary indicators of performance for the core programs;

· Definitions of: (1) reportable individual, (2) participant, (3) exit, and (4) period of participation; and

· Guidance related to: (1) career services vs. training services, (2) core services, (3) incumbent worker training, and (4) indicator of performance score calculation.

When it comes to calculating the median earnings of program participants, as required under the indicators of performance, this guidance specifies that use of the Wage Conversion Chart should only take place if only the wage rate – not the earnings information – is available.  Whenever earnings information is available, programs should use that information in calculating median earnings as a performance indicator.  The full conversion chart is included with this guidance in Attachment 3.
It is also important to note that last month, DOL announced that the Federal Employment Data Exchange System (FEDES) will be suspended in January 2018. This system provides States with federal employment data (e.g., military, postal service, etc.) that is not otherwise available through wage records in States. The plan going forward is for the Employment and Training Administration (ETA) to "reassess the feasibility of FEDES."  This will certainly have implications for data programs collect to report on performance measures under WIOA, Perkins, and other grants. 
The new guidance also made some significant changes for the credential attainment performance measure.  When calculating credential attainment, which is the percentage of those participants enrolled in an education or training program who attain a recognized postsecondary credential or a secondary school diploma, or its recognized equivalent, during participation in or within one year after exit from the program, programs are now instructed to include all participants who exited from a program and were in either a postsecondary education or training program (other than on-the-job and customized training) or in a secondary education program at or above the 9th grade level without a secondary school diploma or its equivalent.  The previous guidance mistakenly required programs to include both categories rather than one or the other.  Also, the guidance clarifies that graduate degrees may not count toward the credential attainment for the purposes of the indicators of performance for all WIOA programs except vocational rehabilitation.  
The guidance also provides additional information on training and career services.  For example, the guidance includes new “special circumstances” for calculating training service costs:

  

· Calculating training service costs when a participant is enrolled in a training program that spans program years:

· Training cost should be reported as they were expended in each year, if the total expenditures for each year can be determined.  If only the total cost of training across several program years is known, the total costs should be reported in evenly distributed amounts across program years.

· Calculating training service costs when a participant is co-enrolled and the partner program is contributing to the training (i.e., shared costs):

· If participants are co-enrolled and a partner program is contributing to training costs, States should only report the portion of training costs paid by the program completing the statewide performance report.  The partner program should report its share of the training costs on its own statewide performance report.

Perhaps the most baffling change in the guidance has to do with the provision of career services.  Under guidance issued back in January, ED and DOL stated that required one-stop partners must “make available each partner program’s applicable career services at the comprehensive one-stop centers.”  The new guidance issued this Thursday now says:

Career and training costs include any career service or training service provided by a core program, regardless of whether the service occurred “at” a one-stop center.  Each of the data elements required by section 116(d)(2) is presented in the context of activities performed and services provided by the core programs, with no specificity that the activities or services be provided in a one-stop center.  Additionally, section 121(b)(1)(A)(i) of WIOA states that one-stop partners must “provide access through the one-stop delivery system to such program or activities carried out by the entity, including making the career services described in section 134(c)(2) that are applicable to the program or activities available at the one-stop centers (in addition to any other appropriate locations).”

Therefore, consistent with the statutory requirement, as least some career services must be provided at the comprehensive American Job Center.  However, not all partners must provide career services at the American Job Center.

This seems to contradict the previous guidance.  While this latest document specifically claims to replace earlier guidance on performance accountability, it does not claim to replace the January one-stop guidance.  As such, it is unclear if ED and DOL now expect partners to offer career services on-site at the one-stop centers.  Additional clarification will be needed to ensure compliance with WIOA rules and regulations.

All of the modifications to the WIOA performance accountability system included in this guidance are effective immediately.  ED and DOL request that States distribute this information to the appropriate State and local staff.  Brustein & Manasevit, PLLC will continue to follow the situation and provide updates when there are further developments.
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ED to Hold Hearings on Higher Ed Regulatory Reform
The U.S. Department of Education (ED) announced in a Federal Register notice today that it will hold two public hearings to solicit information on regulations related to postsecondary education that “may be appropriate for repeal, replacement, or modification.”  

These hearings stem from an Executive Order issued in February which requires each federal agency to establish a task force that will review and evaluate existing regulations that are outdated, unnecessary, ineffective, impose costs greater than their benefits, inhibit job creation, or overstep the agency’s regulatory authority.  For purposes of the order, a “regulation” refers to “an agency statement of general or particular applicability and future effect designed to implement, interpret, or prescribe law or policy or to describe the procedure or practice requirements of an agency” – in other words, guidance documents could be considered “regulatory” and thus subject to revision as well.  

ED solicited public input on this topic in a Federal Register notice published in June.  Though the original deadline for submitting comments was this month, ED has since extended the deadline to late September.  The hearings announced in this notice are intended to supplement the effort by seeking public input on higher education regulations that may be appropriate for reconsideration.

Hearings will be held at Salt Lake Community College in Sandy, Utah on September 26th and at ED’s headquarters in Washington, D.C. on October 4th.  Both hearings will run from 9am to 4pm local time, and individuals who wish to present comments must register in advance by sending an e-mail to ED.  More information on the hearings, as well as registration, is available in the federal register notice here.
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News 
Democrats Express Concern about Affirmative Action Under Trump
In a letter to Attorney General Jeff Sessions and Secretary of Education Betsy DeVos late last week, Congressional Democrats asked for clarity on how the Trump Administration plans to address affirmative action issues in college and university admissions.

The group cites a recent internal hiring memorandum at the Department of Justice (DOJ) as the source of the concern, saying it raised public questions as to whether the two agencies are “launching a new effort to reexamine the values of racial diversity on campus.”  The move, the letter says, is only the “latest effort by this administration to step away from enforcing” civil rights protections and “instead promote policies that undermine” those same legal safeguards.  

Specifically, the group says, they are concerned by the discrepancies in the memorandum and DOJ’s official explanation, which cited a case that originated at Harvard University in 2015.  Why would the posting ask for assistance with “investigations,” they wonder, when there was only one investigation named by DOJ?  And why would it be taking up an investigation now into a nearly two-year-old complaint?  The letter’s authors were similarly concerned with the fact that the posting seeks staff in one of the political offices rather than among the permanent staff who usually deal with such cases.  “Such a move,” they say, “suggests this is a political maneuver designed to circumvent DOJ operating procedures and career attorneys, and that DOJ may be considering launching an attack on racial diversity and inclusion in higher education.”

In order to address these concerns, the letter’s authors ask for descriptions of new policies currently operating or under consideration at the agencies on how to respond to these complaints or cases, communications with outside groups and between the agencies about university admissions policies, and all internal job postings related to education, discrimination, or racial diversity since President Trump’s inauguration.  

The letter is signed by the top-ranking Democrats on the House and Senate Committees that handle both education and judicial issues as well as Representative Hakeem Jeffries (D-NY), a member of the House Judiciary Committee.  A copy of the letter on affirmative action is available here.  
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Groups Sue ED, DOJ for Records on Rescission of Transgender Guidance
Lambda Legal, a lesbian, gay, bisexual, and transgender (LGBT) rights group, sued the U.S. Departments of Education (ED) and Justice (DOJ) this week for records relating to the agencies’ decision to withdraw Obama-era guidance on accommodating transgender students in restrooms and other public school facilities. 

The organization filed a Freedom of Information Act (FOIA) request in March, but has not yet received any documents from the agencies.  The lawsuit states that ED and DOJ have not processed the requests, provided responsive documents, or offered justification for withholding documents.  In addition, Lambda Legal argues that both agencies have violated FOIA’s requirement that an agency “provide a prompt and thorough search for and production of documents.”  

The group expresses concern for the safety and well-being of transgender students without the Obama Administration’s Title IX guidance in place.  “Defendants' rescission of the Title IX Transgender Guidance Materials leaves these [transgender] children even more vulnerable to abuse and discrimination in their schools,” the complaint reads.  “It sends the troubling signal that Defendants will not follow through on their responsibility to enforce Title IX for transgender children.  It sends the false message that schools may not be obligated under Title IX to respect and protect their transgender students, including when it comes to access to sex-segregated facilities consistent with students' gender identities.”

Two other LGBT rights organizations, the Trevor Project and the National Center for Transgender Equality, have also filed FOIA requests seeking materials about the withdrawal of the Title IX guidance and civil rights enforcement for transgender students.

Resources:

Evie Blad, “LGBT Rights Group Sues Trump Admin. for Records on Transgender Policy Shift,” Education Week: Rules for Engagement, August 23, 2017. 
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Reports
Report Examines State Higher Education Funding Since Recession
A new report released this week by the Center on Budget and Policy Priorities (CBPP) examines State funding for higher education over a ten-year period – from 2008 to present.  The report specifically analyzes the effects of the 2008 recession on State higher education funding in recent years.  

Current spending on higher education – nearly 10 years since the start of the 2008 recession – still remains drastically lower than pre-recession spending levels.  Forty-four of the forty-nine States analyzed spent an average of 16 percent less per student in 2017 when compared to 2008 spending levels. 

The report demonstrates that a number of States are beginning to increase funding for higher education, but that funding levels still remain quite low.  Thirty-six States increased per-student funding from 2016 to 2017, but that increase was only 2.2 percent nationally. 
Institutions of higher education have in many cases been forced to raise tuition and reduce academic opportunities and services in order to compensate for receiving less funding from the State.  The CBPP notes that the shift of the cost of higher education onto families and students through increasing tuition prices has a number of consequences, including deterring some students from enrolling in college and disproportionately affecting minority and low-income students’ access to higher education.

In response to increasing tuition prices, federal financial aid has risen as well.  Total Pell Grant aid rose by 68 percent from 2008 to 2016.  Republicans in Congress and the Trump Administration, however, have expressed support for making cuts to the Pell Grant program.

The report urges States to continue the upward trend of reinvesting in higher education to fully restore funding to pre-recession levels by using a more balanced mix of spending cuts and revenue increases, as opposed to more directly targeting higher education.
The full report, “A Lost Decade in Higher Education Funding State Cuts Have Driven Up Tuition and Reduced Quality,” is available here.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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