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[bookmark: _Toc49511101]ED Rescinds Outdated Guidance
[bookmark: _Hlk49425436]The U.S. Department of Education (ED) issued a notice in the Federal Register Wednesday rescinding hundreds of guidance documents previously issued by program offices, with the largest number coming from the Office of Postsecondary Education.  The rescinded guidance primarily includes outdated documents that are no longer applicable.  
Guidance rescinded includes documents from the Office of Elementary and Secondary Education; the Office of Career, Technical, and Adult Education; the Office of Planning, Evaluation, and Policy Development; the Office for Civil Rights; the Office of Finance and Operations; and the Office of Postsecondary Education.  The rescissions seemingly relate to action taken by all agencies earlier this year to establish a single database of current guidance in effect, as required by an executive order issued by President Trump in the fall of 2019.  With the development of the database, any guidance not included was considered to not be in effect, as directed by the executive order.  The list of documents officially rescinded by ED this week includes a significant number of guidance documents that were not incorporated into the required database earlier this year, and therefore, had technically already been rescinded.  That same executive order set new standards for nonregulatory guidance, including requiring agencies to allow for notice and comment on significant guidance documents.  
The documents rescinded this week range in issue date from the mid-1990s to as recently as 2017, including a 2016 frequently asked questions document on the Uniform Grant Guidance and some Every Student Succeeds Act guidance issued by the prior administration that has subsequently been replaced by more recent guidance. 
The full list of rescinded guidance is available here.  All remaining guidance in effect, across all ED program offices, can be found on ED’s website at www.ed.gov/guidance. 
Author: KSC
[bookmark: _Toc49511102]Second Judge Rejects DeVos CARES Act Equitable Services Rule
[bookmark: _Hlk49425490]On Wednesday, a federal judge in California granted a preliminary injunction to halt enforcement of the U.S. Department of Education’s (ED’s) regulation governing equitable services requirements under certain Coronavirus Aid, Relief, and Economic Security (CARES) Act programs.  Wednesday’s decision joins a similar preliminary injunction granted by a federal judge in Washington State last Friday. 
The ruling issued this week is for a case that was brought by a number of States, including Michigan, California, Hawaii, Maine, Maryland, New Mexico, Pennsylvania, Wisconsin, and the District of Columbia, as well as some large school districts around the country.  The federal judge, in his Wednesday order, stated that Congress’ intent “is plain as day” in the CARES Act that equitable services should be carried out in the same manner as in Section 1117 of Title I of the Elementary and Secondary Education Act, which leads to a proportional share calculation based on the number of low-income students attending private schools in a particular school attendance area.  He also wrote that “allowing the Department to rewrite the statutory formula for sharing education funds is manifestly not in the public interest” and that “an ‘agency has no power to “tailor” legislation to bureaucratic policy goals by rewriting unambiguous statutory terms.’”  The Wednesday order comes to the same conclusion as the order delivered by the Washington State judge last week. 
Unlike the Washington State ruling, which did not explicitly state whether the order applied only to Washington State or nationwide, the Wednesday order makes clear it only applies to the plaintiffs.  Secretary of Education Betsy DeVos is reportedly seeking clarification from the Washington judge on how her order applies, but the Trump administration argued in a related court filing earlier this week that it should only be applicable to the plaintiff, Washington State. 
In response to the Wednesday order, an ED spokesperson referred to a statement issued by the agency last week in response to the Washington State case, which emphasized that the CARES Act funds should be available to all students since all students have been impacted by the COVID-19 pandemic, and that “it’s unfortunate that so many favor discriminating against children who do not attend government-run schools.” 
There are still pending lawsuits brought by other organizations on this same issue that have yet to be ruled on, but the two orders delivered over the past week indicate that the regulation may ultimately be overturned nationwide by federal courts. 
Resources:
Michael Stratford, “Judge Blocks DeVos Plan to Send More Pandemic Relief to Private School Students,” Politico, August 26, 2020.
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[bookmark: _Toc49511103]Final Distance Education Regulations Published
[bookmark: _Hlk49425539]The U.S. Department of Education (ED) released a copy of final regulations this week governing requirements for distance learning for higher education.  The regulations make a number of changes to distance education requirements and provide institutions of higher education (IHEs) with more flexibility. 
The regulations update and clarify a number of key terms for distance education, including correspondence courses, direct assessment, and competency-based programs.  A student would be considered “enrolled in correspondence courses” if such courses constitute more than 50 percent of courses in which the student enrolled during an award year.  In addition, as part of the definition for “distance education,” the regulations provide standards for regular and substantive interaction, which has not previously been clearly defined by ED.  An IHE will meet the standard if the interaction meets at least two of the following conditions: providing direct instruction; assessing or providing feedback on a student’s course work; providing information or responding to questions about the content of a course or competency; facilitating a group discussion regarding the content of a course or competency; or other instructional activities approved by the institution’s or program’s accrediting agency.  
The regulations also add a definition for “juvenile justice facility” to ensure incarcerated students in those facilities can continue eligibility for Pell Grants and allow institutions to modify their curricula based on industry advisory board recommendations, moving away from an emphasis on faculty-led decision-making processes and allowing employers to become more active participants. 
The regulations also require ED to respond more quickly to applications by IHEs for certification or recertification to participate in Title IV programs under the Higher Education Act and allow the Secretary of Education to reject an application if an institution is not financially responsible or does not submit audits in a timely manner.  In addition, the Secretary will rely on accrediting agencies or State authorizing agencies moving forward to evaluate an IHE’s appeal of a final audit or program review determination by ED that includes a finding about the institution’s classification of a course or program as distance education or an institution’s assignment of credit hours.  And the final rule encourages quality “teach-outs” when an institution closes by permitting the application of sanctions to individuals or institutions affiliated with other institutions that closed without executing a viable teach-out plan or agreement. 
ED received a total of 237 public comments on the proposed regulations, which were released in April amid most institutions moving to an online learning model for the remainder of the spring semester due to the COVID-19 pandemic.  The regulations will go into effect on July 1, 2021, but ED has given permission to IHEs to implement the changes earlier if they wish.  The regulations have not yet been officially published in the Federal Register, but an unofficial copy posted by ED is available here.
Resources: 
Kery Murakami, “Ed Dept. Issues Final Distance Learning Rule,” Inside Higher Ed, August 25, 2020. 
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[bookmark: _Toc49511105]Appeals Court Rules in Favor of Transgender Student Gavin Grimm
A federal appeals court issued a ruling Wednesday in favor of transgender student Gavin Grimm in his long-standing case against the Gloucester County School Board in Virginia.  Grimm’s case has become well-known over the years as it made its way to the U.S. Supreme Court in 2017.  At the time, the Justices sent his case back to the lower courts for a second review in light of the Trump Administration’s rescission of guidance directing schools to accommodate transgender students’ use of school facilities based on their gender identity, not biological sex. 
At issue in Grimm’s case was a Gloucester County School Board policy adopted while he was attending the local high school (he has since graduated) prohibiting transgender students from using the restroom that aligns with their gender identity.  Grimm has argued that the policy violated his Title IX rights as well as equal rights under the U.S. Constitution.  In a 2-1 ruling this week, the 4th Circuit Court of Appeals ruled in Grimm’s favor, determining that the policy that prohibited him from using the boys’ restroom violates Title IX.  Notably, the judges cite the recent Supreme Court case on LGBTQ workplace discrimination, Bostock v. Clayton County, in which the Justices determined that the Civil Rights Act of 1964 prohibition of workplace sex discrimination includes protection from discrimination based on gender identity or sexual orientation.  The judges in the Grimm case wrote in their opinion that based on the recent Bostock case, “we have little difficulty holding that a bathroom policy precluding Grimm from using the boys restrooms discriminated against him ‘on the basis of sex.’”  ED has yet to comment on how the Bostock decision impacts the Trump administration’s position on accommodating transgender students. 
The Grimm majority opinion also says that “we are left without doubt that the Board acted to protect cisgender boys from Gavin’s mere presence – a special kind of discrimination against a child that he will no doubt carry with him for life.”  The one dissenting judge, though, wrote that the school “reasonably provided separate restrooms for its male and female students and accommodated transgender students by also providing unisex restrooms that any student could use.”  “The law requires no more of it.”
Wednesday’s ruling joins two other recent federal court decisions on transgender student accommodations – one from the 11th Circuit Court of Appeals in favor of a Florida transgender student who was barred from using the restroom aligning with his gender identity and one that blocked an Idaho State law that prohibited transgender students from participating in sports based on their gender identity.  The Gloucester County School Board has not yet indicated whether it intends to appeal the ruling, but it is likely that this issue will ultimately reach the Supreme Court once again for final resolution, whether it be Grimm’s case or another.
Resources:
Michael Stratford, “Court Rules ‘Resoundingly Yes’ for Transgender Rights in Gavin Grimm Bathroom Access Battle,” Politico, August 26, 2020.
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[bookmark: _Toc49511106]ED Implements EO Extending CARES Act Student Loan Flexibility
Last week, Secretary of Education Betsy DeVos directed Federal Student Aid (FSA) to extend student loan relief to borrowers through December 31, 2020.  The Secretary acted on President Trump’s August 8, 2020 executive order entitled Memorandum on Continued Student Loan Payment Relief During the COVID-19 Pandemic.  The executive order extends a provision authorized by the Coronavirus Aid, Relief, and Economic Security (CARES) Act that allowed most federal-student-loan borrowers to stop making payments, with no accruing interest. 
President Trump first took action to provide relief to student loan borrowers on March 20, 2020 by suspending loan payments and temporarily setting interest rates to zero percent.  This action was to last 60 days.  In the interim, the CARES Act provided this same student loan payment relief, but that program is scheduled to expire on September 30, 2020.  The Secretary’s directive continues this policy by allowing all borrowers with federally backed student loans to have their payments automatically suspended until the start of 2021 without penalty.  In addition, the interest rate on all federally backed student loans will be set to zero percent through the end of the calendar year.  Borrowers will continue to have the option to make payments if they so choose. 
In effect, the action allows borrowers to make payments that count solely towards the principal amount giving borrowers the opportunity to reduce the principal balance ordinarily used to calculate interest payments.  An ED press release states that during this extended time frame for payment suspension, collections on defaulted, federally held loans are still halted, and any borrower with defaulted federally held loans whose employer continues to garnish their wages will receive a refund of those garnishments.
President Trump and the ED press release also clarify that non-payments by borrowers working full-time for qualifying employers will count toward the 120 payments required by the Public Service Loan Forgiveness (PSLF) program and as payments that are required to receive forgiveness under an income-driven repayment plan.  Congress created PSLF in 2007 to reduce student debt for borrowers who work in certain public service jobs.  Under PSLF, borrowers typically make monthly payments equivalent to a percentage of their discretionary income for 10 years, or 120 months, and then have any remaining balance forgiven tax-free. 
The ED press release states FSA is working in partnership with its student loan servicers to notify borrowers of this extension on loan relief measures, and this outreach effort will continue through the fall and toward an eventual return to repayment. 
Resources:
U.S. Department of Education Press Release, “Secretary DeVos Fully Implements President Trump's Presidential Memorandum Extending Student Loan Relief to Borrowers Through End of Year,” August 21, 2020. 
Josh Mitchell, “Student-Loan Relief Extended for Public-Sector Workers,” Wall Street Journal, August 24, 2020.
Author: ASB
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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