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[bookmark: _GoBack]The House and Senate will return to session on Tuesday, September 4th, following the completion of August recess. 
[bookmark: _Toc523475740][bookmark: _Toc504484598]Legislation and Guidance
[bookmark: _Toc523475741]OMB Issues Memo on Streamlining Federal Agency Operations
The U.S Office of Management and Budget (OMB) sent a memo on Monday to heads of executive offices and federal agencies with additional guidance on implementing the President’s Management Agenda (PMA), which seeks to reduce burden and streamline agency operations where possible. 
The memo directs agencies to regularly review their management guidance, determine areas in which operations within the agency can be streamlined, and publicly report on their progress.  In addition, agencies must designate a point of contact to coordinate their burden-reduction initiatives and develop and implement strategies for shifting their resources to “high-value” work.  These actions are aimed at fulfilling the PMA’s cross-agency priority goal of “Shifting from Low-Value to High-Value Work.”  
According to the PMA, “high-value” work means activities that help to accomplish an agency’s mission with the objective of achieving no new net burden annually.  This shift to high-value work seeks to ensure agency staff are not spending time and effort on repetitive administrative tasks and complying with unnecessary and obsolete guidance, policies, and reporting requirements. 
In the memo, OMB also provides updates and information on initiatives being undertaken by certain agencies to implement this goal contained in the PMA, like the Office of Personnel Management’s projects to minimize the burden of data collection and reporting and of the certification process for candidates of the Senior Executive Service.  
In addition, OMB rescinds a number of memoranda issued between 2005 and 2012 that are either outdated or have been superseded.  These memoranda include guidance on acquisition, financial management, and information technology. 
The memo issued this week aligns with the administration’s overall efforts to increase federal agency efficiency by streamlining operations and reducing guidance and regulations where feasible, including at the U.S. Department of Education. 
The OMB memo on “Shifting From Low-Value to High-Value Work” is available here.
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[bookmark: _Toc523475742]New Campus Sexual Assault Rules May Reduce Liability for Schools 
A draft of new proposed regulations obtained by the New York Times suggests the U.S. Department of Education (ED) may act soon to narrow the definition of sexual harassment and establish a higher legal standard for challenging school disciplinary decisions in cases of campus sexual assault.
The draft rules say schools, including K-12 schools and institutions of higher education would only be accountable for processing formal complaints, filed through proper authorities, for conduct which occurred on their campuses.  The rules would also reportedly go beyond guidance and recommendations to codify in regulation how ED defines sexual harassment in the nation’s schools and the steps institutions are legally required to take to address it.  They would also encourage the use of mediation to reach informal resolutions and allow both the complainant and the accused access to any evidence obtained during the investigation, even if it is not relevant to the proceeding at hand.
At its most basic level, the draft proposed rule would change what ED considers to be sexual harassment.  It would define sexual harassment to mean “unwelcome conduct on the basis of sex that is so severe, pervasive and objectively offensive that it denies a person access to the school’s education program or activity.”  By contrast, guidance issued under the Obama administration defined harassment much more broadly as any “unwelcome conduct of a sexual nature.”
A spokeswoman for ED said that the agency stated it was currently “in the midst of a deliberative process” and that any information obtained by the press is “premature and speculative.”  However, ED has long been skeptical of the Obama-era guidance on campus sexual assault, rescinding a letter last year which laid out the responsibilities of institutions in addressing that misconduct.  Secretary of Education Betsy DeVos has also criticized the Obama guidance as federal overreach and claimed that it did not provide accused students with adequate due process or equitable standards of proof.  
Any proposed regulations would need to be published in the Federal Register for public comment before they are made final.  
Resources:
Erica L. Green, “New U.S. Sexual Misconduct Rules Bolster Rights of Accused and Protect Colleges,” New York Times, August 29, 2018.
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ED Officials Say IV-A Funds Will Allow Weapons Purchases
In an interview with the Associated Press, Assistance Secretary of Elementary and Secondary Education Frank Brogan reportedly said that States will be allowed to decide whether funds under Title IV-A of the Elementary and Secondary Education Act can be used for firearms or firearms training.  
Democrats in Congress and advocacy organizations have vigorously opposed the idea.  But, Brogan said, “[t]he position is: You have the language ... the language was written specifically to and always interpreted to mean ‘this is your money.’”  He also said that the decision on whether or not to arm educators and school personnel “is a good example of a profoundly personal decision on the part of a school or a school district or even a state.”
Brogan’s comments indicated that this will be part of the final report issued by the Federal Commission on School Safety later this year, which will make recommendations on best practices.  The document will reportedly say that States and communities should make the decision on whether to arm personnel and teachers “based on the unique circumstances of each school” and that there is no one-size-fits-all approach to school safety.
Resources:
Maria Danilova, “School safety panel will recommend best practices in report,” Associated Press, August 31, 2018.
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[bookmark: _Toc523475744]Lawmakers Ask DeVos to Prohibit Use of Title IV for Guns
Democrats in Congress have written to Secretary of Education Betsy DeVos asking her to issue guidance stating that funding under Title IV-A of the Elementary and Secondary Education Act (ESEA) may not be used to buy firearms for schools.  
Those funds are allocated by formula to States and local educational agencies (LEAs) to use for several purposes, including school safety.  Though LEAs which receive more than $30,000 per year must allocate a certain portion of their funding to the three central purposes outlined in the statute, they otherwise have wide latitude around how they want to use the funds, and how much to spend.  Nothing in the statute explicitly prohibits the use of funds for weapons or weapons training, and much of the language focuses on violence prevention.
Democrats in Congress, however, say it was not Congress’ intent for funds to be used for weapons.  “Arming teachers would not only jeopardize student and staff health and safety, but also run counter to Congressional intent, precedent, and common sense,” they say in their letter.  The lawmakers point out that one provision of Title IV-A says school environments should be “free of weapons,” and that an existing school safety program housed at the Department of Justice explicitly prohibits weapons purchase.  “It is the long-standing position of the federal government that using federal funds to purchase firearms and ammunition as related to school safety is not allowed,” they wrote.
Still, the statutory language remains silent on this point.  A spokesperson for the Department of Education says that “if Congress would like to clarify the law, they should take the opportunity to do so,” and some Republicans in Congress say that the purpose of the program was to provide flexibility.  “I’m not a fan of arming teachers, but the safe-schools block grant for many years has allowed States to make the decision about how to use those federal dollars to make schools safer for children,” Alexander told reporters last week.
The Congressional Democrats’ letter is here. 
Resources:
Laura Meckler, “House Democrats Push Betsy DeVos to Reject Funding for Guns in Schools,” Washington Post, August 28, 2018.
Andrew Ujifusa, “State Attorneys General Tell Betsy DeVos: Keep Obama School Discipline Guidance,” Education Week: Politics K-12, August 26, 2018.
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[bookmark: _Toc523475745]CFPB Student Loan Chief Resigns, Criticizes Trump Administration
The Consumer Financial Protection Bureau (CFPB) Student Loan Ombudsman, Seth Frotman, resigned this week over concerns and disagreements regarding the Trump administration’s efforts to protect student loan borrowers. 
As student loan ombudsman – a position created by Congress in 2010 following the financial crisis – Frotman was head of the Office for Students and Young Consumers and was responsible for reviewing complaints submitted by student loan borrowers regarding unfair and questionable practices of student loan servicers and debt collectors.  The Trump administration has taken steps over the past year to reduce the reach of that office, including halting information-sharing between the U.S. Department of Education (ED) and the CFPB about ED’s federal student loan oversight and reorganizing the Office for Students and Young Consumers to shift it into the CFPB’s financial education office. 
Frotman, who served as student loan ombudsman for the past three years, stated in his resignation letter to Acting CFPB Director Mick Mulvaney that the administration “has turned its back on young people and their financial futures.”  
“Unfortunately, under your leadership, the Bureau has abandoned the very consumers it is tasked by Congress with protecting,” Frotman wrote.  “Instead, you have used the Bureau to serve the wishes of the most powerful financial companies in America.”
Frotman accuses CFPB senior leadership of blocking efforts to protect student loan consumers by refusing to “call attention to the ways in which the actions of this administration will hurt families ripped off by predatory for-profit schools.”  He also states that the agency prohibited CFPB staff from notifying ED of the potentially significant detrimental effects its decision to limit States’ authority to regulate loan servicers will have on student loan borrowers. 
In addition, Frotman alleges that the CFPB suppressed the publication of a report prepared by his office late last year that provided evidence that some banks are taking advantage of college students across the country by “saddling them with legally dubious account fees.” 
The circumstances surrounding Frotman’s resignation further bring into question the effects of the Trump administration’s student loan policies and enforcement, especially among advocates that have already expressed concern about the administration’s lack of protection from questionable loan servicing practices for student loan borrowers. 
Resources:
Cory Turner, “Student Loan Watchdog Quits, Says Trump Administration ‘Turned Its Back’ on Borrowers,” NPR, August 27, 2018.
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[bookmark: _Toc523475747]GAO Report: More Oversight of Loan Servicers Is Needed 
The U.S. Government Accountability Office (GAO) recently provided a report to Congressman Bobby Scott (D-VA), the ranking member of the House Committee on Education and the Workforce, that details additional actions that are necessary to implement recommendations on the oversight of student loan servicers.  This report follows up on specific recommendations that GAO made to the U.S. Department of Education (ED) in 2016 regarding the agency’s oversight of private student loan servicers.  
Nearly 43 million borrowers held almost $1.4 trillion in federal student loans as of December 2017, which were primarily provided through ED’s William D. Ford Federal Direct Loan program.  ED uses contracts with private entities to process payments, provide borrowers with information on repayment plans, and carry out various other responsibilities for managing the direct loans portfolio.  Since 2015, GAO found deficiencies in ED’s guidance to those private entities, a lack of oversight of servicer call centers, little to no tracking of borrower complaints, and no formal performance metrics for determining the success of these servicers.
Since 2015, ED has implemented two of the six recommendations GAO made for improving loan servicer oversight.  GAO found that ED has improved its methodology for monitoring calls between servicers and borrowers, and has put in place a better mechanism for documenting that monitoring process.  However, GAO believes more work is needed to address the remaining four recommendations:
· Ensuring clear, sufficient, and consistent guidance to loan servicers;
· Establishing minimum call center hours for servicers;
· Improving tracking of borrower complaints; and
· Evaluating and adjusting performance metrics used for servicers.
ED claims these recommendations will be addressed over time through a broader redesign of its student loan servicing system, although ED officials said the specifics of that system have not yet been determined.  GAO will continue to monitor ED’s progress in implementing these open recommendations, which GAO believes would help ED provide better service to borrowers and improve program integrity.  The GAO report is available here.
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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