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Congress is currently in recess and will return to session on September 9th. 
[bookmark: _Toc18058477][bookmark: _Toc504484598]Legislation and Guidance
[bookmark: _Toc18058478][bookmark: _GoBack]DOL Says IEP Meetings May Qualify for Leave Under FMLA
In response to a letter from the father of a student with disabilities, the U.S. Department of Labor (DOL) issued a decision saying that a parent’s need to attend a child’s individualized education program (IEP) meeting may qualify for leave under the Family and Medical Leave Act (FMLA).  While DOL’s letter makes it clear that this decision is based on the facts of this one particular situation, it does open the door for parents of special needs students to take leave to attend their child’s IEP, which would reduce significant burden on parents who need to participate in such meetings.
Under the Individuals with Disabilities Education Act (IDEA), qualifying special education students are provided services under an approved IEP.  Under the law, the IEP is developed by school officials, the student’s parents, and other relevant participants.  But often parents must take time off from work to participate in their child’s IEP meetings and related discussions, which can cause problems with their employers.  In light of such an issue, a man wrote to DOL seeking an opinion on whether his wife qualified for leave under the FMLA when participating in their child’s IEP meetings.
In the underlying circumstances, a mother had received a certification from her children’s doctors supporting her need to take intermittent leave to care for her children and her employer has approved her taking FMLA leave intermittently to bring the children to medical appointments.  However, the employer did not approve her request to take FMLA leave intermittently to attend IEP meetings.  The FMLA, at 29 U.S.C. § 2612(a)(1)(C), says that an eligible employee of a covered employer may take up to twelve weeks of job-protected, unpaid FMLA leave per year “to care for the spouse, or a son, daughter, or parent, of the employee, if such spouse, son, daughter, or parent has a serious health condition.”  The law defines a “serious health condition” as an illness, injury, impairment, or physical or mental condition that involves inpatient care or continuing treatment by a healthcare provider.  Care for a family member includes “both physical and psychological care” and “mak[ing] arrangements for changes in care,” according to 29 C.F.R. § 825.124(a)–(b).
An employee may use FMLA leave intermittently or on a reduced leave schedule when medically necessary because of a family member’s serious health condition.  DOL stated that the mother’s attendance at the IEP meetings is “care for a family member… with a serious health condition.”  DOL argues that, “to care for” a family member with a serious health condition includes “to make arrangements for changes in care,” which includes taking leave to help make medical decisions on behalf of a hospitalized parent or to make arrangements to find suitable childcare for a child with a disability.  The mother’s attendance at IEP meetings is “essential to [her] ability to provide appropriate physical or psychological care” to her children.  DOL writes that it believes she attends these meetings to: help participants make medical decisions concerning her children’s medically-prescribed speech, physical, and occupational therapy; discuss her children’s well-being and progress with the providers of such services; and ensure that her children’s school environment is suitable to their medical, social, and academic needs.  For these reasons, DOL determined that the mother in question qualifies for intermittent leave under the FMLA.  
Based on DOL’s opinion letter, which cites statutes, regulations, and relevant case law, parents in similar circumstances could also qualify for intermittent leave under the FMLA.  Such requests for leave may require notice from the child’s medical care provider, but medical personnel do not need to be present at the IEP meetings for the leave requests to qualify.  
Author: SAS

[bookmark: _Toc18058479]News 
[bookmark: _Toc18058480]ED Says it Will Overhaul Civil Rights Data Collection
The U.S. Department of Education (ED) announced last Friday that it would work with the National Center for Education Statistics to revise the procedures schools use for submitting information to the Civil Rights Data Collection (CRDC).  
The change comes following a report from the U.S. Government Accountability Office (GAO), issued in June, which found that ED had knowingly replicated and uploaded data to the CRDC which was incorrect.  The report centered on incidents of seclusion and restraint, which must be reported to the CRDC, and GAO found that most districts – including some of the largest school districts in the country – reported zero incidents of seclusion and restraint.  In some cases, this meant that the districts had not reported information to the State, but GAO said ED should have known the likelihood of such large districts having no incidents of seclusion and restraint was extremely low.
In a statement, ED said that it was working with districts on data quality.  It also said that its offices have “worked to continuously improve CRDC data quality” and called the partnership “one additional step to make sure that we are doing everything we can to help states and school districts provide correct CRDC data that can be relied on by the public, parents and families.”
Resources:
Sarah D. Sparks, “U.S. Education Department Deploys Statistics Agency to Improve Civil Rights Data,” Education Week, August 23, 2019.
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[bookmark: _Toc18058481]OCR Investigating Women-Only Programs for Discrimination
The U.S. Department of Education (ED) is reportedly investigating a number of female-only programs in fields such as science, technology, engineering, and mathematics (STEM) and computer science at colleges and universities in response to complaints of discrimination against men.  
In total, ED is reviewing complaints of discrimination in 24 single-sex programs for discrimination against men.  A professor at Michigan State University, Mark Perry, has filed several of the complaints, beginning in 2016 with a complaint of discrimination against men at his university over a females-only lounge on campus.  Perry argues that single-sex programs violate Title IX of the Education Amendments of 1972, which prohibits discrimination based on sex in federally-funded education programs. 
ED has confirmed that it is investigating complaints of male discrimination at Yale, Princeton, and Rice Universities, as well as the University of Southern California (USC).  Advocates for single-sex female programs argue that in fields like STEM, women are still significantly underrepresented and therefore the programs are important to eliminating that disparity.  In addition, advocates have said the rationale behind single-sex programs benefitting women is akin to that of affirmative action in that they help to overcome past conditions that limited participation of a particular group of individuals.  Others, however, including President of Stop Abusive and Violent Environments Everett Bartlett, worry that “pendulum has swung too far in the other direction,” with regards to providing female-only programs and scholarships.
ED declined to provide details about the complaints at Yale, Princeton, Rice, and USC due to the active investigations. 
Resources:
Steven Johnson, “Women-Only STEM Programs Target the Gender Gap. Now the Education Dept. Is Investigating Them for Bias.,” Chronicle of Higher Education, August 22, 2019.
Teresa Watanabe, “Women-only STEM college programs under attack for male discrimination,” Los Angeles Times, August 20, 2019.
Author: KSC
[bookmark: _Toc18058482]Trump Nominates New Labor Secretary
Just months after the resignation of then-Secretary of Labor Alex Acosta, the President has nominated Eugene Scalia, son of the late Supreme Court justice Antonin Scalia, to head the Department of Labor.  Scalia is an attorney who served at the U.S. Department of Justice under President George H.W. Bush and as the interim solicitor at the Department of Labor under President George W. Bush.  He has extensive experience in labor law – but his appointment has triggered opposition because that experience has been largely on the side of big businesses fighting to roll back labor regulations.
Scalia’s confirmation is expected to be controversial, and he will face a confirmation hearing before the Senate Committee on Health, Education, Labor, and Pensions sometime this fall.  If confirmed, he is expected to focus on rolling back existing regulations regarding worker safety and collective bargaining.  Scalia was among the more prominent opponents of ergonomics regulations in the late 1990’s, resulting in the first successful use of the Congressional Review Act to overturn regulations.
Resources:
Morgan Chalfant, “Trump officially nominates Eugene Scalia as Labor secretary pick,” The Hill, August 27, 2019.
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[bookmark: _Toc18058483]Flint Sees Rapid Growth in Special Education Need
A group of families in Flint, Michigan have sued the school system, the State education department, and the Genesee County Intermediate School District alleging systematic failure to meet the special education needs of students, a growing number of whom are eligible for special education services.  The lawsuit asks for additional money to properly address the needs of special education students – which Flint and the State department of education say needs to come from the State legislature.  
The suit does not explicitly link the increased need for special education to the lead in students’ drinking water, but notes research which has linked lead toxicity to learning disabilities and poor academic performance, among other issues.  Flint’s public water supply was switched from Lake Huron to the Flint River as a cost-cutting measure.  Water was drawn from the contaminated Flint River for 17 months before the lead issue was discovered.  In the years since 2012, Flint’s percentage of students who qualify for special education services jumped from 13.1 percent to 15 percent by the time the water issue was discovered in 2014.  In subsequent years, it has increased steadily to 20.5 percent for the 2018-19 school year.  
Flint’s population has decreased by 35 percent since the water crisis began, exacerbating the shortage of qualified special education teachers.  Up to 25 percent of special education teaching and support jobs in Flint have been filled by long-term substitutes and referrals from temp agencies, the lawsuit alleges.
The lawsuit is seeking to address the schools’ disciplinary strategies, which it says are increasingly reliant on suspension and expulsion to deal with student behavior, including the kinds of behavioral issues that are often directly linked to lead exposures.  District officials admit they do not know how the water crisis will continue to affect students or schools.
There are no federal requirements to test for lead in schools’ drinking water, and the issue has arisen in a number of cities in recent years.
Resources:
Corey Mitchell, “In Flint, Schools Overwhelmed by Special Ed. Needs in Aftermath of Lead Crisis,” Education Week, August 26, 2019.
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[bookmark: _Toc18058484]States Want Answers on Public Service Loan Forgiveness
A number of States have requested more information from the Trump administration about its processes in administering the Public Service Loan Forgiveness (PSLF) program, following news that only about one percent of applicants have been approved for relief.  The Attorneys General of the States, including California, Connecticut, the District of Columbia, Illinois, Iowa, Kentucky, Maryland, New Jersey, New York, Oregon, Pennsylvania, and Washington, requested data on the program.
PLSF is intended to forgive federal student loans after borrowers who are in “public service” positions have made 10 years of qualifying payments.  But only 864 of the more than 76,000 borrowers who initially were told they would receive forgiveness received it.  In many cases, borrowers were told they had missed a deadline, or consolidated loans in a way that disqualified them from PLSF, or that their jobs had never qualified them for PLSF in the first place.  The States asked for information on the program last year, but said that what they received was insufficient.
The States also said that PLSF, enacted in 2007, was intended to encourage college students to pursue jobs in public service, like nursing or teaching, despite lower salaries.  With the fate of the program – and the likelihood of loan forgiveness – in question, they say students are less likely to pursue such positions in the future.  
Secretary of Education Betsy DeVos has said that Congress should bear the blame for the issue.  DeVos has pointed to what she calls the many complicated requirements for the program, which she says hurt students’ chances to qualify.  
Resources:
Mackenzie Mays, “State Wants Data on Why 99 Percent of Public Service Workers Can’t Get Loan Relief,” Politico, August 28, 2019.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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