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Congress will return to session on Tuesday, September 5th from its summer recess. Lawmakers will be focused on negotiating a deal to raise the debt ceiling, funding for fiscal year 2018, and providing relief for victims of Hurricane Harvey. 
Legislation and Guidance 
HEA Negotiated Rulemaking Committees Announced
On Wednesday, the U.S. Department of Education (ED) announced their intention to establish two negotiated rulemaking committees to prepare proposed regulations for the Federal Student Aid programs authorized under Title IV of the Higher Education Act (HEA).  The committees will include representatives of organizations or groups with interests that are significantly affected by the subject matter of the proposed regulations.  ED is requesting nominations for individual negotiators who represent key stakeholder constituencies for the issues to be negotiated to serve on the committees, which will meet on scheduled dates set out by ED.  ED also announced the creation of a subcommittee, and requested nominations for individuals with pertinent expertise to participate on the subcommittee.

Earlier this summer, ED published an announcement of their intent to establish two negotiated rulemaking committees under Section 492 of the HEA to develop proposed regulations to (1) revise the gainful employment regulations published on October 31, 2014, and (2) revise the regulations on borrower defenses to repayment of federal student loans and other matters, and on the authority of guaranty agencies in the Federal Family Education Loan (FFEL) Program to charge collection costs under 34 CFR § 682.410(b)(6) to a defaulted borrower who enters into a repayment agreement with the guaranty agency. ED had also announced two public hearings at which interested parties could comment on the topics suggested by ED and offer additional topics for consideration for action by the negotiated rulemaking committees.  Those hearings were held on July 10, 2017, in Washington, D.C., and on July 12, 2017, in Dallas, Texas.

After considering the information received at the public hearings and the written comments, ED has decided to establish the following two negotiating committees:

· Committee 1—Borrower Defenses and Financial Responsibility Issues

· Committee 2—Gainful Employment Issues

ED intends to select negotiators for the committees who represent the interests significantly affected by the topics proposed for negotiations.  In so doing, the agency will follow the requirement in Section 492(b)(1) of the HEA that requires the individuals selected must have demonstrated expertise or experience in the relevant topics proposed for negotiations.  ED also plans to select individual negotiators who reflect the diversity among program participants, in accordance with Section 492(b)(1) of the HEA.  The goal is to establish committees that will allow significantly affected parties to be represented while keeping the committee size manageable.

The topics the committees are likely to address are as follows, though topics for both committees may be added or removed as the process moves forward:

· Committee 1—Borrower Defenses and Financial Responsibility Issues

· Revisions to the regulations on borrower defenses to repayment of federal student loans and other matters:

· Borrower Defense (34 CFR § 685.206);

· Misrepresentation (34 CFR § 668 subpart F);

· Program Participation Agreement (34 CFR § 668.14(b));

· Closed School Discharge (34 CFR § 682.402, 34 CFR § 685.214);

· False Certification (34 CFR § 685.215);

· Financial Responsibility and Administrative Capability (34 CFR § 668 subpart L, 34 CFR § 668.16); and

· Arbitration and class action lawsuits.

· Revisions to regulations that will address whether and to what extent guaranty agencies may charge collection costs under 34 CFR § 682.410(b)(6) to a defaulted borrower who enters into a loan rehabilitation or other repayment agreement within 60 days of being informed that the guaranty agency has paid a claim on the loan.

· Committee 2—Gainful Employment Issues

· Revisions to the gainful employment regulations in 34 CFR part 668, subpart Q, including, but not limited to, the debt-to-earnings rates measure, sanctions, and reporting and disclosure of information, as well as related reporting and disclosure regulations in 34 CFR § 668.41.

As part of the negotiated rulemaking process, ED is also forming a financial responsibility subcommittee under the first committee to have preliminary discussions of whether or how the Financial Accounting Standards Board's (FASB) recent changes to the accounting standards for financial reporting necessitate modifications to ED’s financial responsibility regulations with respect to the calculation of the Primary Reserve Ratio, the Equity Ratio, and the Net Income Ratio that are used to calculate an institution's composite score, as well as whether clarifications of terms used in the Primary Reserve, Equity, and Net Income ratio calculations in appendix B to 34 CFR part 668, subpart L, are needed as a result of changes in the financial accounting standards, including:

· For the Primary Reserve Ratio: (1) Changes to the definition of “expendable net assets” in the numerator to conform to new terminology; (2) changes to the definition of “total expenses” in the denominator to conform to new terminology; and (3) clarification of the treatment of endowment losses, terms of endowments, retirement liabilities, long-term debt, and construction-in-progress.

· For the Equity Ratio, changes to the definition of “modified net assets” in the numerator to conform to new terminology.

· For the Net Income Ratio: (1) Changes to the definition of “change in unrestricted net assets” in the numerator to conform to new terminology; (2) the addition of losses from underwater endowments to the numerator to reflect changes in treatment; (3) changes to the definition of “total unrestricted revenue” in the denominator to conform to new terminology; (4) clarification of the treatment of other investment and pension trust fund losses; and (5) changes to the treatment of leases.

The financial responsibility subcommittee may be comprised of some members (negotiators) of the first committee, as well as individuals who are not committee members, but who have expertise that will be helpful in developing proposed regulations.  Therefore, in addition to asking for nominations for individual negotiators who represent key stakeholder constituencies for the issues to be negotiated to serve on this committee (see Constituencies for Negotiator Nominations), ED is asking for nominations for individuals with specific types of expertise to serve on the financial responsibility subcommittee (see Areas of Expertise for Financial Responsibility Subcommittee).  The topics for the subcommittee are primarily focused on issues affecting non-profits, but may touch issues that affect other sectors.  Before the conclusion of the negotiations, the financial responsibility subcommittee will present any recommendations for changes to the full committee for its consideration.

All nominations for negotiators must be received by September 29, 2017.  The committees and subcommittee will meet multiple times from November through February.  While the committee meetings will be open to the public, the subcommittee meetings will not.  Any parties interested in nominating or being nominated as a negotiator should review the Federal Register notice for nomination instructions and the preferred qualifications and constituencies of negotiators, as determined by ED.

Author: SAS
ESSA Author Throws Doubt on State Waiver Requests
Retired Representative and former Chairman of the House Committee on Education and the Workforce John Kline (R-MN) wrote in the trade publication Education Week late Friday, expressing concern about the rumors that some States may seek waivers from portions of the newly-amended Elementary and Secondary Education Act (ESEA).

Kline was one of the main authors of the Every Student Succeeds Act (ESSA), which passed in 2015 and overhauled ESEA.  As States prepare to implement the new law with the coming school year, two States – Arizona and New Hampshire – are reportedly planning to seek waivers, when they submit their State plans in September, of the requirement that all students Statewide take the same assessments.  Both say they want to allow districts to choose the assessments administered to students in some cases.

In his essay, Kline says the requirement was a middle ground, noting that the Committee had heard complaints about over-testing as well as concerns about data integrity and ensuring continuous improvement.  “In the end,” Kline writes, “we arrived at a fair and sensible compromise in the law: Keep the requirement” for testing, but “States—not the U.S. Department of Education—would decide how to use the testing results to measure and improve school performance.”  Seeking to change that testing requirement or allowing districts to choose their own assessment would “undermine ESSA in its entirety,” he says.

Many other members of Congress have expressed a desire to see ESSA fully implemented as written before States – or the U.S. Department of Education (ED) – seek changes.  Whether or not ED approves these waiver requests will be a litmus test of how serious the agency takes the lawmakers’ concerns, and those of advocates who have expressed opposition.  

Kline’s column is available here.

Author: JCM

ED Considering Changes to Collection of AP Test Data
The U.S. Department of Education (ED) is reportedly considering changes to its Civil Rights Data Collection for the coming school year, according to a Federal Register notice.

Among the changes ED wants to make are asking for new information on computer science and internet connectivity, but scaling back on requirements for collecting data on chronic absenteeism and Advanced Placement (AP) testing.  Rather than asking districts for information on how students score on AP tests, ED says it only wants to request participation data – how many students take these tests.  ED says that the performance data is “extremely burdensome” to collect in a reliable way.

Now advocates and the College Board, the nonprofit that administers the AP test, are concerned  that this data collection will gloss over whether students who take these tests are actually mastering the college-level work.  

ED has also said that it wants to know more about the qualifications of instructors who teach computer science classes, the technological capabilities of schools and districts, and whether students can take WiFi enabled devices home with them to complete assignments.  

Public comments on the proposed changes were collected through August 21st.  ED will announce the data to be collected in the coming school year shortly.

Resources:
Alyson Klein, “Ed. Dept.’s Pitch to Scale Back Collection of AP Test Data Raises Eyebrows,” Education Week: Politics K-12, August 30, 2017.
Author: JCM
News 
Wisconsin School District Appeals Transgender Bathroom Case to SCOTUS
The Kenosha Unified School District in Wisconsin filed an appeal late last week to the U.S. Supreme Court asking it to determine whether school policies allowing transgender students to use the restroom that corresponds to their gender identities violate Title IX of the Education Amendments of 1972 or the U.S. Constitution. 

Earlier this year, the U.S. Court of Appeals for the 7th Circuit upheld an injunction requiring a school in the Wisconsin district to allow a transgender student to use the restroom conforming to his gender identity.  The Court ruled that the district’s policy prohibiting the student from using the men’s restroom violated both Title IX and the U.S. Constitution’s equal protection clause.

In its appeal the district says “[t]his case is a clean vehicle for the court to clarify whether requiring boys and girls to use school bathrooms that correspond with their biological sex, rather than their gender identity, is sex-based discrimination under Title IX and whether this classification is entitled to heightened scrutiny in an equal-protection analysis.”

The Supreme Court agreed to hear a similar case last year – Gloucester County School Board v. G.G. – but the case was returned to the lower court for reevaluation following the Trump Administration’s decision to rescind guidance from the previous administration regarding how transgender students should be accommodated in restroom and other school facilities. 

Federal appeals courts have issued conflicting rulings on this question, causing confusion over the legal responsibility schools have to provide accommodations for transgender students.  If the Supreme Court agrees to hear the Wisconsin case, it will finally provide clarity to schools on how to address this issue. 
Resources:

Mark Walsh, “Wisconsin District Asks Supreme Court to Resolve Transgender Restroom Issue,” Education Week: School Law Blog, August 28, 2017. 

Author: KSC

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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