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The Senate will return to session from the summer recess on September 8th and the House will return on September 14th. 
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[bookmark: _Toc50116639]New COVID-19 Fact Sheet on Contracts 
The U.S. Department of Education (ED) released a fact sheet this week addressing how grantees should handle contracted services that were unable to be performed due to the COVID-19 pandemic.
ED says that federal grant funds may be used in some circumstances to cover the cost of contracted services not performed if the contractor was “ready and able” to perform the services.  First, grantees should attempt to find alternative methods for the contractor to deliver the services, such as virtual strategies for service delivery.  If the methods of delivery are modified, updates may need to be made to the contract.  
If alternative modes of delivery are not possible and funds were already paid to the contractor, the grantee should attempt to recover the funds as many businesses are offering refund flexibility or credits due to COVID-19 and contracts often include “act of God” or “force majeure” provisions.  If the grantee is unable to recover the costs and the contractor was ready and able to perform the services but was prevented from doing so because of grantee closures, then the grantee should attempt to negotiate a reasonable compromise amount.  If none of the previously mentioned options are successful, then the grantee may charge the appropriate federal grant for the costs of contract cancellation, as long as the costs were reasonable and incurred to carry out an allowable activity under the grant in accordance with federal cost principles in 2 CFR Part 200, Subpart E of the Uniform Grant Guidance.
If the grantee was able to accept the services but the contractor could not perform due to COVID-19, then the grantee cannot pay for the services with federal funds as it would not meet federal cost principles.
Grantees must ensure they keep appropriate records and documentation to substantiate the charging of any cancellation or other fees. 
The ED fact sheet is available here.
Author: KSC
[bookmark: _Toc50116640]ED Hints at Plans for 21st CCLC Waivers
In a Federal Register notice issued Wednesday, the U.S. Department of Education (ED) announced it was contemplating offering a new waiver under Section 8401 of the Elementary and Secondary Education Act (ESEA).  That provision allows the Secretary of Education to waive certain requirements in the statute, provided States offer assurances that it will improve educational outcomes or circumstances.
In this case, ED is seeking an emergency clearance to accept State applications for waivers of Section 4201(b)(1)(A) of ESEA.  That provision defines an eligible program under the 21st Century Community Learning Centers (21st CCLC) program as one that offers services “during non-school hours or periods when school is not in session.”  If States do apply for and receive this waiver, it seems they will be able to use 21st CCLC funds – and, presumably, ESSER funds allowable for the same purposes – to fund programs that take place during school hours or session days, or to fund additional instructional staff during normal school hours for hybrid learning plans.  This would likely mean being able to fund in-school programs like distance learning efforts for low-income students or those whose parents are not able to supervise distance learning because they are working outside the home.
This waiver comes in contrast to statements by Secretary of Education Betsy DeVos this summer that she did not plan to offer any nationwide waivers this school year.
The Federal Register notice is available here.  It does not say when the waiver application might be available.
Author: JCM
[bookmark: _Toc50116641]No Assessment Waivers Coming for Spring 2021, ED Says
In a letter sent to Chief State School Officers on Thursday, Secretary of Education Betsy DeVos said that there would be no assessment waivers offered in the 2020-21 school year.  DeVos writes that a number of States have asked about the possibility of waivers to relieve the assessment burden for schools.  But the U.S. Department of Education (ED), citing disparities in achievement and heightened levels of disruption for at-risk and minority students, wrote that data is imperative to making sound decisions.  While ED offered nationwide waivers in the previous school year, DeVos says, “it is now our expectation that States will, in the interest of students, administer summative assessments during the 2020-2021 school year, consistent with the requirements of the law and following the guidance of local health officials.”  “As a result, you should not anticipate such waivers being granted again.”
While the letter does not offer concrete guidance on what those assessments should look like, DeVos urges States to “rethink assessment,” including considering “competency and mastery-based assessments” to gauge learning and academic growth.  The letter also indicates that ED will be open to providing technical assistance, sharing best practices, and discussing “what, if any, actions may be needed to adjust how the results of assessments are used in your State’s school accountability determinations.”
The letter echoes Statements DeVos has made publicly about assessments, and reflects messaging from the Trump administration generally that schools should reopen normally, and that a vaccine will become widely available toward the end of this year.  
“Almost every student experienced some level of disruption” during the pandemic, DeVos writes.  “Moving forward, meeting the needs of all students will require tremendous effort. To be successful, we must use data to guide our decision-making.”
Author: JCM
[bookmark: _Toc50116642]USDA Extends School Meal Waivers 
The U.S. Department of Agriculture (USDA) announced on Monday that it is extending certain school meal waivers through the end of 2020, following bipartisan pressure from Congress and stakeholders.
The extensions include allowing the Summer Food Service Program and Seamless Summer options to continue being used through December 31, 2020.  The summer food programs provide much more flexibility to schools than is available under the National School Lunch and Breakfast Programs.  Under the extension, schools will be allowed to serve summer food program meals in all areas and at no cost (regardless of free and reduced-price lunch eligibility).  Schools will also be permitted to serve meals outside of the typically-required group settings and meal times, meal pattern requirements may be waived as necessary, and parents and guardians may pick up meals for children without the child being present.  
USDA, in its announcement, said it could not currently authorize these flexibilities beyond the end of 2020, despite Congressional pressure to do so, because there are not enough funds currently appropriated to sustain the programs.  Leaders of the House and Senate committees with jurisdiction over child nutrition matters have expressed support for extending the summer food program waivers through the entire 2020-2021 school year to ensure students who are participating in virtual learning or hybrid learning models still have easy access to meals during the pandemic. 
Resources:
Helena Bottemiller Evich, “USDA Extends More School Meal Waivers to End of the Year,” Politico, August 31, 2020.
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[bookmark: _Toc50116643]FEMA Says No More PPE
The Federal Emergency Management Agency (FEMA) issued new guidance on its Public Assistance (PA) Program that curbs local governments’ ability to provide personal protective equipment (PPE).  The interim policy announced in a memo this week outlines the requirements for determining the eligibility of work and costs under the PA Program. To be eligible under the policy, the work must be associated with the performance of one of the “emergency protective measures” listed.  In effect, the policy limits the types of activities eligible for FEMA’s PA Program by narrowing the definition of what constitutes an emergency protective measure.  As a result, FEMA will not reimburse States for PPE-related costs incurred in response to coronavirus in nonemergency settings at schools, public housing, and courthouses.  The policy goes into effect on September 15th. 
FEMA announced the changes in a conference call this week with State and tribal emergency managers.  Keith Turi, FEMA Assistant Administrator for Recovery, explained that, going forward, cloth face masks and personal protective equipment in nonemergency settings will be classified as “increased operating costs” for public services and will not be covered by the PA fund.  “Supporting schools and other functions – courthouses and other related functions – are not direct emergency protective measures and therefore they're not eligible for [public assistance],” Turi said on the call.
The emergency managers expressed concerns about the new policy.  One State government official from the Midwest seeking clarity on how the new policy related to providing PPE to teachers and schools asked, “once an outbreak has occurred, then if we provide PPE that would be eligible, but not prior to? Is that correct?”  Turi replied, that cloth face coverings or protective gear for teachers and schools “are not eligible because they are related to the operating of the facility.”  “There are costs that are being incurred and required based on COVID, but they are not necessarily all emergency protective measures, and they're not necessarily all FEMA-eligible.” 
Another official from a southern State expressed concern about how the withdrawal of FEMA funding for face masks could weaken efforts to slow the spread of the virus considering the difficulties schools already have in social distancing.  To compound difficulties, Turi also stated that FEMA will stop paying for cleaning and disinfection costs unless they are considered an emergency protective measure. 
To see the full definition of what constitutes an emergency protective measure, the guidance can be viewed here.
Resources:
Laurel Wamsley, “FEMA Says It Will Stop Paying For Cloth Face Masks For Schools”, NPR, September 1, 2020. 
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[bookmark: _Toc50116644]Reports
[bookmark: _Toc50116645]Private and Charter Schools Received Large Portion of Stimulus Funds, Report Says
A report from the Committee for a Responsible Federal Budget (CRFB) says that private and charter K-12 schools have received $6 billion in federal dollars from the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  The group says that the analysis includes loans from the Paycheck Protection Program (PPP) that went directly to schools and other educational organizations, but does not include money from the Elementary and Secondary School Emergency Relief (ESSER) Fund or the Governors’ Education Emergency Relief (GEER) Fund that flows through States and local educational agencies to charter schools.  By contrast, the amount available to public K-12 schools – which includes charter schools – through ESSER was approximately $13 billion.
While charter and private school advocates have urged schools to apply for loans, there has also been pushback from the public.  After it was reported that wealthy private schools received tens of millions of dollars in forgivable payroll loans, Secretary of the Treasury Steven Mnuchin urged those schools to return the money, citing need elsewhere (while large privately-held corporations did return some of their loans, schools by and large did not, citing fears over financial strain and potential school closures).  The report says that while federal relief legislation has provided a total of $42 billion to education – including both K-12 schools and institutions of higher education – public schools have received just over half of it.  
The report is available here.
Resources:
Andrew Ujifusa, “Private and Charter Schools Got $6 Billion in Paycheck Protection Program Aid, Study Says,” Education Week: Politics K-12, September 1, 2020.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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