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[bookmark: _Toc18660528][bookmark: _GoBack]Congress to Tackle Appropriations, Gun Control This Month 
Congress will be back in session on Monday, kicking off a busy month as lawmakers in the Senate race to finish appropriations before the September 30th deadline.  While the House passed appropriations bills for each account – including Labor, Health and Human Services, and Education – in July, the Senate put discussion of those bills on hold while they dealt with two urgent matters: the need to increase sequestration caps in order to avoid automatic, across-the-board cuts in October and the need to increase the debt ceiling so the federal government can meet its obligations.  Now that both chambers have passed a two-year budget deal that resolves those concerns, the Senate can focus on fiscal year (FY) 2020 appropriations.
On Tuesday, the Senate Appropriations Committee will consider legislation which would fund the U.S. Department of Education and related programs, among other agencies.  Assuming that legislation passes out of the Committee, it will have to be reconciled with the House-passed legislation, or the House will have to agree to the Senate version, before the new fiscal year starts on October 1st, or face a potential government shutdown.  The short timeline for passing appropriations means Congress may be forced to turn to a short-term continuing resolution (CR) to keep the government running while they resolve the remaining disagreements.
While the Senate works on funding, the House will debate gun control and school safety.  The Committee on Education and Labor will hold a hearing Tuesday morning on “The Importance of Trauma-Informed Practices in Education to Assist Students Impacted by Gun Violence and Other Adversities.”  Witnesses for this hearing have not yet been announced.  The House Judiciary Committee is also expected to debate potential gun control measures in the coming weeks.
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The U.S. Department of Education (ED) published final regulations for the borrower defense to repayment program last Friday that set out the process and requirements for borrowers to receive loan forgiveness on their federal student loans following a school closure or fraudulent behavior from an institution.  
Although Secretary of Education Betsy DeVos took steps to prevent 2016 borrower defense regulations promulgated under the prior administration from being implemented, those rules took effect last year.  The administration, however, has been working to rewrite those regulations in order to scale back the program, leading to the rule released on Friday.
The new regulations will make it more difficult for students who claim to have been defrauded by their institutions to obtain debt relief.  While the regulation maintains the current preponderance of the evidence standard for proving misconduct, the administration will require students to file a claim within three years of leaving the institution, aligning with record-retention requirements for colleges, and request students provide additional documentation to prove financial harm and that the institution knowingly made “false, misleading, or deceptive” statements.  Borrowers can prove financial harm by demonstrating that they actively sought employment in their degree’s field but were unable to obtain it.  In addition, the list of financial “trigger” events that require an institution to provide a letter of credit to ED has been shortened, and the new regulations allow institutions to require students to sign mandatory arbitration agreements as part of their enrollment agreement – an act that was prohibited by the Obama-era regulations. 
Congressional members and consumer advocates have already spoken out against certain provisions in the new rule, including the allowance of mandatory arbitration agreements, which advocates say place limitations on students’ ability to bring an institution to court over misconduct.  Chairman of the House Committee on Education and Labor Bobby Scott (D-VA) said “the Trump administration is sending an alarming message: Schools can cheat [their] student borrowers and still reap the rewards of federal student aid.”  Some organizations are already planning to bring a legal challenge against the rule, including the Harvard Law School’s Project on Predatory Student Lending, which brought the lawsuit last year against DeVos’ implementation delay of the Obama-era rules that resulted in those ruled being ordered into effect. 
In its announcement Friday, ED touted the savings to taxpayers the new rule will bring.  The agency says that the rule will save taxpayers $11.1 billion over the next ten years.  The new regulations will take effect on July 1, 2020, except for the “financial responsibility” section – the requirements related to when an institution must provide ED with a letter of credit – which will take effect immediately. 
A summary of the regulations is available here.  The final rule has not been published in the Federal Register yet, but the unofficial copy released by ED is available here.
Resources:
Andrew Kreighbaum, “Raising the Bar for Loan Forgiveness,” Inside Higher Ed, September 3, 2019. 
Department of Education Press Release, “U.S. Department of Education Finalizes Regulations to Protect Student Borrowers, Hold Higher Education Institutions Accountable and Save Taxpayers $11.1 Billion Over 10 Years,” August 30, 2019.
Michael Stratford, “DeVos tightens rules for forgiving student loans,” Politico, August 30, 2019. 
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The U.S. Department of Education (ED) has imposed a record-breaking $4.5 million fine on Michigan State University for Clery Act violations. 
The Clery Act requires institutions of higher education to report crimes occurring on campus to the federal government.  Michigan State is being fined for violations related to how it responded to allegations of sexual abuse against sports physician Larry Nassar. 
As part of the resolution signed by Michigan State, the university waived its right to appeal the decision.  In addition, Michigan State is now required to employ an independent Clery Act compliance officer, establish a Clery Act compliance committee, and create a system of protective measures and expanded reporting of crimes occurring on campus. 
Concurrently with the Clery Act investigation conducted by the Office of Federal Student Aid, the Office for Civil Rights had been reviewing potential Title IX sex discrimination violations, finding several.  Michigan State also signed a resolution agreement requiring it to take action to improve its Title IX procedures, take remedial action to address the impact of Nassar’s actions, and address campus climate surrounding sexual harassment, among others. 
The fine imposed against Michigan State is the largest ever levied under the Clery Act. 
Resources:
Nicole Gaudiano, “Michigan State Fined Record $4.5M Over Handling of Sexual Abuse Allegations Against Larry Nassar,” Politico, September 5, 2019.
U.S. Department of Education Press Release, “Secretary DeVos Levies Largest-Ever Clery Fine Against Michigan State University, Requires Major Corrective Action Following Systemic Failure to Address Sexual Abuse,” September 5, 2019. 
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[bookmark: _Toc18660533]GAO Cites Ongoing Problems with Public Service Loan Forgiveness
In a report released Thursday, the U.S. Government Accountability Office (GAO) said that it found continuous issues with the administration of the federal Public Service Loan Forgiveness Program.
The program is intended to provide relief from the balance of federal loans after ten years of qualifying payments to borrowers working in “public service” jobs – including teachers and administrators.  But the program has been plagued by misinformation and confusion, resulting in only a fraction of eligible borrowers obtaining forgiveness.  In order to address these issues, Congress passed a Temporary Expanded Public Service Loan Forgiveness (TEPSLF) program in 2018.  However, GAO says, even this expanded program has not been successful in providing eligible borrowers with forgiveness, with only about one percent of requests being approved by the U.S. Department of Education (ED).
GAO points to a number of administrative and communication issues with the program.  More than a year after its inception, GAO says that ED still has not updated most of its online resources to include TEPSLF, and loan servicers are not required to provide any information on the program.  ED’s online help tool for borrowers – which provides information on the primary loan forgiveness program – also does not contain any information on the temporary expansion.  GAO faults ED, too, for not having a formal process for appealing TEPSLF determinations or providing information on their options after forgiveness applications are rejected.
Public Service Loan Forgiveness has been considered a potential topic for consideration in an upcoming Higher Education Act reauthorization bill, but with no draft bill yet released, it is unclear when the issue might be taken up in Congress.  Lawmakers may instead attempt to address this issue through legislation or oversight authority – in fact, the House Committee on Education and Labor will hold a hearing on the topic on September 19th.  
The GAO report on the expanded loan forgiveness program is available here.
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The Center on Budget and Policy Priorities (CBPP), a nonpartisan research and policy institute, recently analyzed Census Bureau data and State funding sources to compare school funding levels from 2017 to levels in 2008, before the Great Recession.  The analysis shows that widespread cuts in general State funding for schools over that period have resulted in lower teacher salaries and older textbooks, among other problems, and have left students with more crowded classrooms often taught by under-qualified teachers with a general lack of resources.  Over that same time, rising inflation and relatively stagnant federal funding has not provided a stopgap for falling school budgets.
According to the data reviewed by CBPP, State capital funding for schools – for example, to build new schools, renovate and expand facilities, and install more modern technologies – was still down 31 percent in fiscal year 2017 compared to 2008.  That’s the equivalent of a $20 billion cut, according to the analysis.  Thirty-eight States cut school capital spending as a share of the State economy over the decade in question. Arizona, Florida, Nevada, Delaware, and Connecticut cut spending by more than half as a share of the State economy.  
CBPP cites a 2016 report from the 21st Century School Fund, National Council on School Facilities, and U.S. Green Building Council that shows overall spending on school infrastructure is $46 billion a year less than what is necessary to provide healthy, safe, modern facilities.  Michael Leachman, CBPP’s Senior Director of State Fiscal Research, believes this is hurting student’s heath and school performance. Leachman points to research showing that poor lighting, bad air quality, and noise lower student achievement. 
Once local funding is factored into the equation, however, there are some positive results.  In 2017, State and local funding was 2 percent above 2008 levels.  Unfortunately, local funding provided for even this modest increase.  CBPP shows that State funding was still $32 per student below pre-recession levels, while local funding was up $299.  This is concerning for a few reasons.  Local funding relies heavily on local property taxes which allows school districts in neighborhoods with high property values the ability to raise adequate revenue.  CBPP says that while States can offset local inequities using funding formulas that provide significantly more to lower-income districts, only about 11 States did so as of the 2015 school year, according to an analysis by the Education Law Center and Rutgers University’s Graduate School of Education. 
CBPP believes that reversing this trend is key to creating good jobs and promoting broadly shared economic growth.  Increased State funding could lead to improvements in student outcomes. Such funding could upgrade teacher quality, reduce class sizes, and provide for extended learning time.  
Resources:
Michael Leachman, “K-12 Funding Still Lagging in Many States,” Center on Budget and Policy Priorities, May 29, 2019.
Michael Leachman, “As School Year Begins, Time for States to Invest in Schools,” Center on Budget and Policy Priorities, August 22, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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