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[bookmark: _Toc524085170]DeVos Says ED Won’t Weigh in on Weapons Purchases
In a letter sent in response to Democratic members of Congress late last week, Secretary of Education Betsy DeVos said that the U.S. Department of Education (ED) will not be issuing guidance on whether funds under Title IV, Part A of the Elementary and Secondary Education Act (ESEA) can be used to purchase weapons or weapons training.  
“Let me be clear,” says the letter, “I have no intention of taking any action concerning the purchase of firearms or firearms training for school staff under the ESEA... Congress did not authorize me or the department to make those decisions.”  This letter implies that DeVos will neither explicitly permit those purchases, nor will she prohibit them – leaving the decision up to States and districts.  Frank Brogan, Assistant Secretary of Elementary and Secondary Education echoed that sentiment in an interview with the Associated Press last week, stating that whether to arm educators and school staff “is a good example of a profoundly personal decision on the part of a school or a school district or even a State.”
The letter notes that there is no explicit prohibition on the use of funds for firearms in the statute, as there are in other federal statutes regarding school safety.  However, Democrats in Congress point to language in Title IV of ESEA as amended under the 2015 Every Student Succeeds Act which says that part of drug and violence prevention programs mean keeping school environments “free of weapons.”  Lawmakers including Representative Bobby Scott (D-VA) have called on Congress to add language explicitly prohibiting these kinds of purchases.  “Arming teachers will recklessly endanger both students and educators,” Scott said in a statement.  “It is outrageous that Secretary DeVos will allow federal education funds to be spent putting guns in the classroom.  If Secretary DeVos refuses to adhere to congressional intent and the administration’s own policy regarding the purchase of firearms for school security, Congress must make clear that no taxpayer money can be used to arm America’s teachers.” 
Still, any district hoping to use Title IV, Part A funds for weapons must meet other standards, regardless of the implicit permission from DeVos.  Purchases must be allowable (that is, necessary, reasonable, and allocable to the grant) and districts and States should examine whether they would violate State or local statutes or rules, or present other concerns, including liability issues.
Resources:
Alyson Klein, “DeVos Has ‘No Intention of Taking Any Action’ on Issue of Schools Buying Guns,” Education Week: Politics K-12, August 31, 2018.
Author: JCM
[bookmark: _Toc524085171]OMB Issues Memo on DATA Act Requirements 
This week, the Office of Management and Budget (OMB) released a memorandum discussing requirements for federal awarding agencies under a pilot operated under the Digital Accountability and Transparency (DATA) Act.  According to the statute, after the pilot is complete, OMB must issue guidance to the federal agencies based on the lessons learned during the pilot.  Under the law, this guidance will eventually dictate reporting requirements attached to federal grants and awards.
Following the schedule set out by the 2014 statute, OMB issued the DATA Act Pilot Program Report to Congress in August of last year, which demonstrated that grant recipient burden can be alleviated by: (1) defining and collecting required data elements in a central and open repository; (2) collecting data from grant recipients centrally; (3) re-using and auto populating government systems using data collected centrally; and (4) making resources available to explain the federal requirements and business processes. The DATA Act also requires that OMB issue guidance to heads of federal agencies on how data standards will be applied to (1) reduce compliance burden and (2) simplify the reporting process.
The Trump administration used the DATA Act pilot to provide a comprehensive roadmap for improving the federal grant-making process.  This roadmap was included in the President’s Management Agenda (PMA), and the OMB memo offers due dates for agency action that align with the goals of the PMA.  Going forward, federal awarding agencies are required to do the following:
· Review data standards when they are published to ensure completeness and accuracy, and inclusion of critical distinctions in types of grants and recipients;
· Align all agency grant-related reform initiatives to the modernization vision outlined in the PMA, and fully participate in applicable cross-agency priority working groups;
· Use government-wide data standards to modify existing or design new grant systems;
· Work with other agencies and OMB to reduce the number of existing legacy systems and grant recipient burden via sharing quality services and systems; and
· Assess existing grant-making policies and business processes to identify further opportunities to reduce burden by identifying unnecessary or duplicate data collection and/or reporting requirements and legal or regulatory barriers hindering efficiencies in the grant making process. 
The OMB memo also notes a series of changes to current data practices.  Effective January 1, 2019, the SF-424B, which is the OMB standard form for assurances made for non-construction awards, will become optional.  Agencies are directed to make plans to phase out use of that form in Funding Opportunity Announcements.  Effective January 1, 2020, the System for Award Management (SAM) will become the central repository for common government-wide certifications and representations required of federal grants recipients.  As registration in SAM is required for eligibility for a federal award and registration must be updated annually, federal agencies will use SAM information to comply with award requirements and avoid increased burden and costs of separate requests for such information.  The only exception is in cases where the recipient fails to meet a federal award requirement, or there is a need to make updates to their SAM registration for other purposes.  Federal awarding agencies must consider and implement necessary business process and/or workforce changes to affect this policy.
Each agency must evaluate all systems and other methods currently used to collect information from grant recipients and determine if the same data is being collected by the agency multiple times.  The information from this review must be used by the agency to construct a strategy to eliminate duplicative data requests within the agency by April 30, 2019.  The government-wide core grants management data standards are expected to be finalized by the Grants Management Federal Integrated Business Framework by September 30, 2018.  By April 30, 2019, agencies must submit a plan to OMB that describes their strategy for integrating the new data standards into current and/or future grant systems, to include plans to migrate to shared services.  Plans must also reflect the agency’s projected implementation timelines.  At that time, federal recipients and subrecipients may begin to see additional or amended reporting requirements from those federal agencies.
Based on the timelines provided in the OMB memo, grantees should be prepared for new or altered reporting requirements for the award year that begin on July 1, 2020. Interested parties that have questions on how these new data reporting requirements will take shape are encouraged to contact Quadira Dantro at Quadira.R.Dantro@omb.eop.gov or Gil Tran at Hai_M._Tran@omb.eop.gov.  
Author: SAS
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[bookmark: _Toc524085173]ED Reshuffles Senior Executive Staff
The U.S. Department of Education (ED) is reportedly planning to relocate numerous members of the Senior Executive Service (SES) to new leadership roles.  SES staff are senior career staff who serve in key positions just below top presidential appointees at a federal agency and above the top level of the civil service general schedule pay scale.  These senior executives serve as an important link between an administration’s political appointees and civil service, or career, staff. 
According to the Washington Post, a memo was sent to SES members at ED last month asking them to name two or three positions to which they would be interested in being reassigned.  The memo included a list of 68 total positions that could be affected and included a wide range of areas, such as finance, acquisitions, budget, ethics, human resources, and privacy and planning.  The memo also cited an executive order signed by former President Obama as the reason for the shuffling of staff.  That executive order directed agencies to increase the number of reassignments within the SES ranks. 
“We must continually look for ways to broaden our perspectives and sharpen our skills to meet the demanding requirements of the SES,” the memo stated.  
There is reportedly concern among the SES members that the decisions are not being made with sufficient rationale and that the reassignments are an effort to encourage staff to leave the agency.  An ED spokesperson said, however, that the intent of the program was always to shift members around within agencies or to other agencies but that ED SES members have never been rotated to new positions. 
Should a significant number of senior executives be rotated into new positions at the same time, it could disrupt the day-to-day functions at ED as staff adjust to new leadership.  According to the memo, ED plans to provide notice of reassignments by September 24th with an anticipated effective date by October 14th. 
Resources:
Laura Meckler, “Senior Executives at Education Department May be Pushed into New Jobs,” Washington Post, September 4, 2018. 
Author: KSC
[bookmark: _Toc524085174]Department of Justice Joins Affirmative Action Lawsuit 
The U.S. Department of Justice (DOJ) filed a brief late last week formally joining a lawsuit accusing Harvard University of discriminating against Asian Americans in its admissions process.  DOJ supports the allegations of discrimination by Harvard. 
Harvard has admitted that it considers race and ethnicity in its admissions process – a practice known as “affirmative action” and upheld as constitutional by the U.S. Supreme Court – but DOJ’s brief asserts that the university’s practices go beyond the limits established by the Court.  
DOJ also states that Harvard has failed to consider race-neutral alternatives to its current practice, which is required by the Supreme Court.  “Harvard has been using race to make admissions decisions for more than 45 years – but substantial record evidence demonstrates that, even now, it has never engaged in ‘serious, good faith consideration of workable race-neutral alternatives,’” the brief says.  “Harvard thus has stacked the deck to reject race-neutral alternatives.”
Many legal experts view DOJ’s action as an attempt to challenge those previously decided affirmative action cases.  The retirement of Justice Anthony Kennedy, who voted to uphold affirmative action, from the Supreme Court and the likely confirmation of a conservative justice to replace him places the future of affirmative action on shaky ground should another case work its way to the high court in the future. 
Resources:
Scott Jaschik, “Justice Department Backs Suit on Harvard Admissions,” Inside Higher Ed, September 4, 2018.
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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