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[bookmark: _Toc50713630]Senate Republican Stimulus Proposal Fails to Advance
This week, Senate Majority Leader Mitch McConnell (R-KY) officially introduced a pared-down version of Senate Republicans’ original stimulus bill that was released in late July.  A draft of the so-called “skinny” bill had been released earlier this month and included some contentious education provisions, including tying additional stimulus funding for K-12 schools to whether they reopen in-person. 
The bill would provide another $105 billion in education funding to help K-12 schools and institutions of higher education with their COVID-19 response and would tie two-thirds of the K-12 funding to in-person school reopening.  Private schools would receive an amount of funding proportionate to total enrollment, calculated at the State level and subject to the same reopening restrictions.  The skinny stimulus includes several school choice provisions, including a short-term two-year authorization of the Education Freedom Scholarships tax-credit school choice program championed by Secretary of Education Betsy DeVos and some Republican Members of Congress.  Another school choice provision in the bill includes emergency grants that would be State-administered and could be used by families whose children’s education was disrupted by COVID-19 for tuition at private schools or other educational services, and families would be permitted to use 529 savings plans to cover costs associated with homeschooling.  Finally, the legislation includes the COVID-19 liability protections for schools that were first introduced in Senate Republicans’ July stimulus bill.
The Senate voted on the bill Thursday with nearly full support from Republicans but zero yes votes from Democratic members.  Democrats have taken issue with tying stimulus funding to school reopening and have been pushing for relief funding for State and local governments – a provision not included in this week’s legislation.  The failed vote Thursday does not bode well for passage of another stimulus before the November elections.  The White House’s and Congressional Democrats’ negotiations remain at a standstill, and the White House has now shifted focus to fiscal year 2021 appropriations, hoping to solidify a deal for a short-term funding measure before the current fiscal year ends on September 30th.  The House returns from its summer recess next week, and those funding discussions are likely to take precedent over the next couple of weeks.
Resources:
Evie Blad, “Senate GOP Sticks to School Choice Push in Slimmed Down Relief Proposal,” Education Week: Politics K-12, September 8, 2020.
Marianne Levine and John Bresnahan, “Senate Democrats Block Republican Covid Relief Proposal,” Politico, September 10, 2020.
Author: KSC
[bookmark: _Toc50713631]ED Publishes Final Rule on Religious Institutions
On Wednesday, the U.S. Department of Education (ED) published a final rule bolstering First Amendment freedom of speech and religion protections at institutions of higher education.  The announcement marks an accomplishment for Secretary of Education Betsy Devos who has made it a priority to protect the First Amendment rights of students, teachers, and faith-based institutions. 

According to an ED press release, the new rule seeks to ensure that public institutions of higher education uphold the fundamental rights guaranteed by the First Amendment and that private institutions of higher education adhere to their policies regarding freedom of speech.  The rule permits ED to withhold federal grant funds from public institutions that violate the First Amendment or private institutions that violate their own policies on free speech.  ED will use non-default judgments by State or federal courts to decide whether a violation has occurred.

The rule also clarifies the religious exemption criteria for Title IX of the Education Amendments of 1972, which prohibits sex discrimination in federally funded education programs and solidifies equal treatment protections for religious student organizations at public institutions.  Currently, federal law and regulations say that Title IX shall not apply to schools that are controlled by religious organizations, if those requirements run counter to the organization’s beliefs.  The rule clarifies what it means to be controlled by a religious organization and provides a non-exhaustive list of criteria that schools may use to demonstrate they are controlled by a religious organization.  Under the rule, public colleges and universities may not deny religious student organizations any “right, benefit, or privilege” that is otherwise afforded to student organizations.  With this requirement, schools must allow religious student organizations to receive official recognition, to use the institution’s facilities, and to receive student fee funds.   

Finally, the rule prohibits use of certain federal higher education grants for “activities or services that constitute religious instruction, religious worship, or proselytization.”  In doing so, ED addressed constitutional concerns about the use of development grants for activities or services that relate to “sectarian instruction” and “religious worship.” 

The final rule will be effective 60 days after the date of its official publication in the Federal Register. 

An ED fact sheet on the final rule can be found here.

Resources:
Juan Perez, Jr., “Devos Finalizes Rule to Deny Grant Money to Colleges with Free Speech Violations”, Politico, September 9, 2020
Author: ASB
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[bookmark: _Toc50713633]Following Court Order, ED Agrees CARES Act IFR No Longer in Effect
The U.S. Department of Education (ED) confirmed through a post on its website Wednesday that the rule on providing equitable services to students in private schools under Coronavirus Aid, Relief, and Economic Security (CARES) Act programs is no longer in effect.  The interim final rule (IFR) promulgated by ED in early July directed school districts to provide services to students and teachers in private schools on the basis of their total enrollment as compared to public schools in the district, but several lawsuits brought against ED contended that this reading was contrary to Congressional intent.  Two federal judges had already issued temporary orders blocking the rule for some jurisdictions when a judge issued a summary judgment order last Friday vacating the rule nationwide.  In all cases, judges insisted that Congress had been clear in its intent to allocate funding on the basis of low-income students, as under Title I of the Elementary and Secondary Education Act (ESEA).
ED’s website now acknowledges that:
“On July 1, 2020, the U.S. Department of Education (Department) published an Interim Final Rule (IFR) regarding equitable services under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  (The rule is available at: https://www.govinfo.gov/content/pkg/FR-2020-07-01/pdf/2020-14224.pdf). On September 4, 2020, in NAACP v. DeVos, the U.S. District Court for the District of Columbia issued an opinion and an order vacating the IFR.  Accordingly, the IFR is no longer in effect.”
Because the IFR is no longer in effect, States and districts should follow the instructions of the statute – both the CARES Act and the portions of ESEA it incorporates by reference.  
In one of the pending lawsuits, a judge has given ED 30 days to decide if it would like to appeal the summary judgment issued last week and proceed with other litigation.
Author: JCM
[bookmark: _Toc50713634]ED Leadership Will Review Internal Diversity Activities
The U.S. Department of Education (ED) says that it will review a range of employee activities following the publication from a memo by the Office of Management and Budget (OMB).  The OMB memo issued last Friday ordered agencies to halt certain trainings and discussions about race.
According to internal ED emails, this means requiring each of its offices to review training materials, internally-produced content, and contracts and related materials for anything that “teaches, trains or suggests the following: (1) virtually all white people contribute to racism or benefit from racism (2) critical race theory (3) white privilege (4) that the United States is an inherently racist or evil country (5) that any race or ethnicity is inherently racist or evil (6) Anti-American propaganda.”
In the memo, OMB director Ross Vought asserted that these actions are necessary “to ensure that federal agencies cease and desist from using taxpayer dollars to fund these divisive, un-American propaganda training sessions.”  The document also tells federal agencies to identify and, if possible, cancel contracts that involve teaching that America is an “inherently racist or evil country.”
OMB has said that it will issue further guidance on the memorandum soon.
Resources:
Michael Stratford, “In Crackdown on Race-Related Content, Education Department Targets Internal Book Clubs, meetings,” Politico, September 9, 2020.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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