THE FEDERAL UPDATE		5
September 13, 2019
[bookmark: OLE_LINK4][bookmark: OLE_LINK5][bookmark: OLE_LINK1][bookmark: OLE_LINK2][bookmark: OLE_LINK7][bookmark: OLE_LINK8][bookmark: OLE_LINK3][bookmark: OLE_LINK6][bookmark: OLE_LINK9][bookmark: OLE_LINK10][image: Brustein & Manasevit, PLLC Attorneys at Law; 3105 South Street, NW; Washington, DC 20007; phone 202-965-3652; fax 202-965-8913; e-mail bruman@bruman.com; www.bruman.com] The Federal Update for September 13, 2019
From:	Michael Brustein, Julia Martin, Steven Spillan, Kelly Christiansen
Legislation and Guidance	1
Senate Struggles with Appropriations as Deadline Looms	1
News	2
ED Drops Significant Disproportionality Appeal	2
Colleges to Receive Reimbursement for Perkins Loans Cancellation	3
Reports	3
GAO Says More Childcare is Needed for College Students	3
House Democrats Call for More HBCU Funding	4
[bookmark: _Toc19265373][bookmark: _Toc504484598] Legislation and Guidance 
[bookmark: _Toc19265374]Senate Struggles with Appropriations as Deadline Looms
[bookmark: _GoBack]With Congress back in Washington following its August recess, lawmakers’ attention has turned to completing spending bills ahead of the September 30th deadline.  But numerous issues in the Senate have turned into new hurdles that may prevent them from getting a bill to the President’s desk before the start of the next fiscal year.
The Senate Appropriations subcommittee was scheduled to meet Tuesday to discuss funding for the Departments of Labor, Health and Human Services, and Education for federal fiscal year (FY) 2020.  But the introduction of an amendment on the Public Health Service Act “gag rule” for health care providers surrounding abortion caused the markup to be postponed just moments before it began.  The markup was pushed back to Thursday, but was postponed again late on Wednesday afternoon when lawmakers failed to reach an agreement about the amendment, which Republican leadership deemed a “poison pill” that could ultimately sink the legislation.
On Thursday morning, however, the appropriations committee did finalize its so-called 302(b) allocations, the top-line spending numbers for each category of programs (including Labor-Health and Human Services-Education, commonly known as “L-HHS-ED” or “LaborH” appropriations.)  While 302(b) allocations usually come well before the bill is written, progress on those numbers was hindered by the fact that Congress did not pass updated top-line spending caps until just before August recess.  The Senate is now in the process of completing each procedural step toward finalizing appropriations bills, though not necessarily in order.
It is anticipated that Democrats will raise a number of objections to final appropriations bills.  Among those objections: the way the administration has taken funding from Department of Defense appropriations to fund construction of a wall at the southern border, to address a situation the President has declared a “national emergency.”  Democrats are also perturbed Senate leadership is proposing a roughly one percent boost over FY 2019 levels for the L-HHS-ED measure despite the fact that the budget deal they passed before recess allows for a more than four percent overall increase.  Senate leaders are reportedly still deciding whether they want to follow through with the process of drafting individual bills, or whether they want to go straight to conference with the House on the bills that chamber passed this summer.  
Lawmakers have just eight more session days before the end of the fiscal year, making it increasingly likely a temporary continuing resolution (CR) will be needed.  House appropriators are in the process of drafting a bill that would keep the federal government open through November 21.  
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[bookmark: _Toc19265375]News 
[bookmark: _Toc19265376]ED Drops Significant Disproportionality Appeal
The U.S. Department of Education (ED) has filed a motion with a federal Court of Appeals, saying it will no longer pursue its appeal of a decision requiring enforcement of the “significant disproportionality” rule under the Individuals with Disabilities Education Act (IDEA).
That rule says that States must identify districts where minority students are over- or under-represented in special education or disciplinary practices.  Changes put forward in 2016 by the Obama administration for the first time set a uniform federal standard for what constituted significant disproportionality.  But in 2018, ED put the regulations on hold indefinitely, saying that the uniform standard was not supported by evidence.  
A group called the Council of Parent Attorneys and Advocates filed suit against the agency in July of 2018, saying that the delay denied them information and could lead to harm for students who were improperly identified or missed out on needed services.  In March, a federal judge said the administration’s delay violated the Administrative Procedure Act as it failed to give a “reasoned explanation” for the delay and failed to consider the potential costs for States which were already in the process of putting the standard into place.  That decision put the 2016 regulations into immediate effect.
ED had said it would appeal this decision, and other similar decisions under the Administrative Procedure Act.  But the withdrawal of the agency’s appeal indicates that it may not believe it can win, or that it does not believe the appeal would be productive to change the regulations when States are already following them.
Resources: 
Nicole Gaudiano, “Education Department Drops its Appeal in Special Education Suit,” Politico Pro Education, September 12, 2019.
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[bookmark: _Toc19265377] Colleges to Receive Reimbursement for Perkins Loans Cancellation
The U.S. Department of Education (ED) announced Wednesday that it plans to provide reimbursement to colleges for the cancellation of federal loans under the Perkins financial aid program.
Congress chose not to extend the Perkins loan program in 2017 and is now working to phase out the loans.  Approximately 1,500 colleges participated in the loan program while it was active, which offered financial aid to students with exceptional need.  Institutions were permitted to continue disbursements under the program through June 30, 2018.  
Higher education organizations representing a wide range of colleges asked ED last year for reimbursement of the cancellation costs associated with the program that have been incurred by institutions, noting that some have spent more than $3 million in order to cancel the loans.  While initially telling colleges that it could not provide reimbursement, ED announced this week that it has “determined that it has the authority to reimburse institutions the institutional share of Perkins Loan Service Cancellations from the Perkins Fund.”  
ED will reach out to institutions in the coming months to provide more information. 
The notice released by ED this week is available here.
Source: 
Michael Stratford, “Education Department Will Reimburse Colleges for Canceled Perkins Loans,” Politico, September 10, 2019.
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[bookmark: _Toc19265378]Reports
[bookmark: _Toc19265379]GAO Says More Childcare is Needed for College Students
A report from the U.S. Government Accountability Office (GAO), requested by the Senate Committee on Health, Education, Labor, and Pensions, says lack of childcare can present a significant barrier to nontraditional college students.  The report says schools often don’t give parents information about federal funding for childcare, either because they do not know it exists or they are not aware of the need.  Nontraditional students often need care outside of regular hours, too – either for early classes, evening classes, or other school events.  
In order to obtain federal funding for childcare, students have to ask their college for a “dependent care allowance” and must often demonstrate need.  Congress approved additional childcare funding last year through the CCAMPIS (Child Care Access Means Parents in School) program.  About two-thirds of the schools GAO studied, however, did not mention dependent care programs on their websites.  Even when students have funding, there may not be child care available.  Less than half of public colleges reported having campus childcare, according to a study conducted in 2015.  But more than 20 percent of college students – about 4 million undergraduates – have children.  More than half of those parents had a child aged 5 or younger, meaning that they are not in school and need full-time childcare.
As a result of the disconnect between need and funding or availability, GAO says, student parents may take out larger loan amounts, either from federal or private lenders.
The GAO report is available here.
Resources: 
Elissa Nadworny, “Colleges Could Do More to Help Student Parents Pay for Child Care, Watchdog Says,” NPR, September 12, 2019.
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[bookmark: _Toc19265380]House Democrats Call for More HBCU Funding
The Democrats on the House Committee on Education and Labor released a report recently detailing the need for increased support for Historically Black Colleges and Universities (HCBUs), Tribal Colleges and Universities (TCUs), and Minority Serving Institutions (MSIs).  The report details the history of these colleges and universities and their role in closing the achievement gap between white and minority students.  As the Higher Education Act (HEA) awaits reauthorization, House Democrats believe there is an opportunity to increase support for HCBUs, TCUs, and MSIs.
According to the report, research from the American Council on Education has found that HBCUs and MSIs are more successful at boosting students from families in the lowest income quintiles to the top of the income distribution than “mainstream” institutions. Recent data shows that HBCUs graduate almost a quarter of all STEM degrees earned by black students.  Meanwhile, a report from the National Academies of Sciences, Engineering, and Medicine earlier this year shows TCUs and MSIs also enroll high proportions of historically underrepresented students in STEM fields.
Unfortunately, the data also shows that these institutions receive less State funding than their mainstream counterparts.  This funding inequality has resulted in the nation’s institutions spending $5 billion more each year on white students than students of color, according to a study from the Center for American Progress.  To reverse this trend, the Education and Labor Committee Democrats say they believe the federal government must “devote additional resources to the institutions that are serving a disproportionate share of historically underserved students.”
The report notes that federal funding to aid these institutions is set to run out at the end of the month.  As such, to help these institutions, the Democrats are calling on Congress to reauthorize the HEA to include: an innovation fund for HBCUs, TCUs, and MSIs that would allow them to work on strategies that reduce educational costs, improve student achievement, and enhance employment outcomes; and grants to cover tuition costs and enable more students to pursue and complete degrees at HBCUs, TCUs, and MSIs.
In lieu of a full HEA reauthorization, the report calls on appropriators to include language in any final spending legislation for fiscal year 2020 that would extend current funding past the September 30 deadline.
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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