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[bookmark: _Toc524691020][bookmark: _Toc504484598]Legislation and Guidance
[bookmark: _Toc524691021]Appropriations Near Completion as Congress Plans Partial CR
[bookmark: _Hlk524687508]Some of the final appropriations bills which need to be passed for the 2019 federal fiscal year are nearing completion, lawmakers say.  At a formal conference meeting on Thursday, lawmakers reportedly reached an agreement on bills covering appropriations for the Department of Defense and the Labor-Health and Human Services-Education account, as well as Interior-Environment, Financial Services, Transportation-Housing and Urban Development, and Agriculture-Food and Drug Administration.  
The voting week for the House of Representatives was cut short, with lawmakers arriving late in the day on Tuesday after the Rosh Hashanah holiday and votes cancelled on Friday as lawmakers scrambled to make it home ahead of the approaching Hurricane Florence.  Some Members in areas that are expected to be impacted by the storm skipped their planned trips to Washington entirely this week as they discussed evacuations and attempted to liaise with federal disaster assistance agencies.  The House is in recess next week, but the Senate says it plans to take up the conference bills as early as Tuesday.  Funding levels for major programs are detailed below.
[bookmark: _GoBack]Appropriation (in thousands of dollars)
	Program
	Final FY 2018
	President’s FY 2019 Request
	FY 2019 Senate-passed bill 
	Senate bill as compared to FY 2018 

	ESEA Title I Grants
	$15,759,802
	$15,459,802
	$15,884,802
	$125,000

	ESEA Title II (Teacher Quality)
	$2,055,830
	$0
	$2,055,830
	$0

	ESEA Title III (English Language Acquisition)
	$737,400
	$737,400
	$737,400
	$0

	Impact Aid
	$1,414,112
	$1,259,790
	$1,446,112
	$32,000

	21st Century Community Learning Centers
	$1,211,673
	$0
	$1,221,673
	$10,000

	Charter School Grants
	$400,000
	$500,000
	$440,000
	$40,000

	Student Support and Academic Enrichment (Title IV-A)
	$1,100,000
	$0
	$1,170,000
	$70,000

	IDEA Part B State Grants
	$12,277,848
	$12,002,848
	$12,364,848
	$87,000

	CTE State grants
	$1,192,598
	$1,117,598
	$1,262,598
	$70,000

	Adult Education 
	$630,667
	$499,561
	$655,667
	$25,000

	TRIO
	$1,010,000
	$950,000
	$1,060,000
	$50,000

	Preschool Development Grants
	$250,000
	$0
	$250,000
	$0



Democrats in Congress have indicated that the final appropriations bill does not include a prohibition on using federal funds for the purchase of firearms or firearms training, despite pushes from States and their colleagues.  However, they praised the elimination of a decades-old “busing” rider that prohibits the use of federal funds for transportation costs for school desegregation.
Congress plans to pass appropriations legislation for at least nine of the twelve appropriations accounts before the end of the fiscal year on September 30th.  The remainder will see their funding extended at current levels until December 7th under a continuing resolution, or CR, which will be attached to one of the existing bills.
Resources: 
Jake Fitzpatrick, “Leaders Rush to Strike Spending Deals Despite Approaching Storm,” Bloomberg Government, September 12, 2018.
Author: JCM
[bookmark: _Toc524691022]OCTAE Discusses Timelines and Transition for Perkins V
[bookmark: _Hlk524687738]On Wednesday, September 12th, the Office of Career, Technical, and Adult Education (OCTAE) at the U.S. Department of Education (ED) hosted a webinar to discuss key changes to federal career and technical education (CTE) programs under the Strengthening Career and Technical Education for the 21st Century Act (Perkins V).  While most of the webinar focused on simply reading some of the expanded definitions and uses of funds, OCTAE did provide some interesting information regarding the timeline for implementation, as well as information relevant to the transition year beginning on July 1, 2019.

OCTAE reiterated information that has already been shared by ED, including the fact that if States choose to submit a transition plan for fiscal year (FY) 2019, the State is not required to hold hearings before submitting that plan.  While OCTAE specified that if a State submits a full four-year State plan for FY 2019, hearings are necessary, they did not address how not holding hearings for the transition plans could put States in conflict with 34 CFR §§ 76.140 and 76.141.  Under those regulations, a State must amend a State plan if there is a significant and relevant change in:

· The information or assurances in the plan;
· The administration or operation of the plan; or
· The organization, policies, or operations of the State agency.

Furthermore, if a State amends its State plan, the State must use the same procedures as those it must use in preparing and submitting a State plan.  As such, if the transition plan submitted for July 1, 2019 contains any significant and relevant changes, the federal rules require a State to follow the same rules as if it were submitting a new State plan, including public hearings.  ED has yet to provide a response to this contradiction.

OCTAE did extrapolate on how certain requirements under Perkins V will be handled in the transition year that begins on July 1, 2019.  For example, OCTAE does not plan to require States to submit performance targets for FY 2019, nor will States be required to report on the performance metrics for accountability purposes.  OCTAE will still require some reporting on enrollment and other narratives around a State’s CTE program.  The transition year will be a chance for States to decide how they want to set up their own accountability systems.  OCTAE also mentioned that local eligible recipients of CTE funds will not be required to complete a local needs assessment before July 1, 2019.

Finally, OCTAE set a schedule for the release of guidance on the Perkins V transition and implementation.  In the fall of this year, OCTAE says it will host a stakeholder summit and release some non-regulatory Q&As.  In January of next year, ED is planning to release a State Plan Guide and a Consolidated Annual Report Guide for Perkins V.  These guides, which will require Congressional review pursuant to section eight of the statute, will lay out the options and requirements for the transition year, and possibly even go as far as submission of the four-year State plan for FY 2020.

As of now, the webinar has not been uploaded to OCTAE’s website, but ED will make it available at https://cte.ed.gov/. 

Author: SAS
[bookmark: _Toc524691023]News 
[bookmark: _Toc524691024]ED Reopens Anti-Semitism Case
The U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) has reopened a case alleging discrimination by Rutgers University, saying that the previous administration ignored evidence which suggested that the school permitted a hostile environment for Jewish students.
In a letter to the Zionist Organization of America, OCR head Kenneth Marcus said that the 2014 decision by the Obama administration would be vacated.  Instead, Marcus said that he will examine the case not as a question of religious freedom, but as one of potential discrimination against an ethnic group.  In so doing, ED has effectively defined Judaism as an ethnicity as well as a religion, and adopted a controversial definition of anti-Semitism which includes “denying the Jewish people the right to self-determination” by, for example, “claiming that the existence of a State of Israel is a racist endeavor” and “applying double standards by requiring of” Israel “a behavior not expected or demanded of any other democratic nation.”  While OCR does not engage in religious or political disputes, framing the debate as an ethnic one allows the agency to take sides here. 
In the complaint against Rutgers, filed in 2011, the Zionist Organization of America claimed that Rutgers acted discriminatorily in hosting a speaker known for calling for the boycotting of, divestment from, and sanctioning of Israel.  The school issued a statement after the speech assuring campus Jewish groups that it would not do so.  The complaint also claims that the students hosting the event were selectively charging Jewish students for attending the event, a claim which organizers – and the Obama administration – deny.
Arab-American activists say this definition makes merely allowing advocacy for a Palestinian State anti-Semitic.  Marcus, who was confirmed as Assistant Secretary for Civil Rights in June, previously worked for a non-profit advocacy organization which critics say he leveraged to pressure campuses to quash anti-Israel speech and activities, and to advocate revocation of funding from Middle East studies programs that are thought to promote anti-Israeli beliefs.
Resources:
Erica L. Green, “Education Dept. Reopens Rutgers Case Charging Discrimination Against Jewish Students,” New York Times, September 12, 2018.
Author: JCM
[bookmark: _Toc524691025]School Safety Commission Won’t Recommend Age Limits for Firearms
Sources told reporters Tuesday that the final report from the Federal Commission on School Safety will not recommend new age restrictions on the purchase of firearms.  
The Commission’s report, due out later this year, will apparently conclude there is no evidence that age restrictions reduce the likelihood of school shootings.  Instead, it will recommend that States increase safety training – either sponsored by the State or as a condition of gun purchases – for gun owners.  
The question of age restrictions was the sole item related directly to firearms under the Commission’s charter.  The Commission has also held hearings on issues of mental health, consumption of violent movies and video games, media coverage of mass shootings, and the presence of armed school staff or law enforcement.  It did not conduct its own research on age restrictions but instead reviewed existing evidence to conclude that such restrictions would not reduce the prevalence of mass casualty events.  
The report will also reportedly support the idea of providing firearms to school personnel by laying out recommendations and best practices for “hardening” schools.  However, Secretary of Education Betsy DeVos – who heads the Commission – has said that it will pursue no new mandates or requirements.
Resources:
Laura Meckler, “School Safety Commission Poised to Oppose New Age Limits on Gun Buys,” Washington Post, September 12, 2018.
Author: JCM
[bookmark: _Toc524691026]Federal Judge Says Delay of Borrower Defense Rules Improper 
In a decision issued Wednesday, a federal judge ruled that Secretary of Education Betsy DeVos’s delays of Obama-era loan forgiveness rules known as “borrower defense” were illegal.
The judge sided with attorneys general from 19 States and the District of Columbia, as well as consumer advocates, who complained that action to delay the implementation of these regulations had not followed proper procedure.  DeVos published a notice in the Federal Register delaying the implementation of the rules until July 1, 2019 to give the U.S. Department of Education (ED) more time to rewrite them.  But the judge said this decision was “unlawful” and “procedurally invalid” because ED failed to conduct a negotiated rulemaking session on whether to postpone the rules (the Higher Education Act requires negotiated rulemaking to be part of the process for such regulations).  
Borrower defense regulations control the circumstances in which students may obtain loan forgiveness when they say they have been coerced or deceived into taking out loans.  The Trump administration claimed in its notice postponing the regulations that data indicates the methodology is flawed and too burdensome for institutions – claims that some of the researchers cited in ED’s explanation contest.  The administration is also in the process of writing new borrower defense rules which would create a higher bar for defrauded borrowers who seek to have their loans forgiven.
The judge will rule on how ED must proceed – and whether they are required to reinstate the rules – after a further hearing with the parties involved.
Resources:
Michael Stratford, “Judge Rules that DeVos Delay of Obama-Era Student Loan Rules is ‘Unlawful,’” Politico, September 12, 2018.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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