THE FEDERAL UPDATE		5
September 18, 2020
[bookmark: OLE_LINK4][bookmark: OLE_LINK5][bookmark: OLE_LINK1][bookmark: OLE_LINK2][bookmark: OLE_LINK7][bookmark: OLE_LINK8][bookmark: OLE_LINK3][bookmark: OLE_LINK6][bookmark: OLE_LINK9][bookmark: OLE_LINK10][image: Brustein & Manasevit, PLLC Attorneys at Law; 3105 South Street, NW; Washington, DC 20007; phone 202-965-3652; fax 202-965-8913; e-mail bruman@bruman.com; www.bruman.com]
[bookmark: _GoBack]From:	Michael Brustein, Julia Martin, Steven Spillan, Kelly Christiansen
Re:	Federal Update
Date:	September 18, 2020
The Federal Update for September 18, 2020
Legislation and Guidance	1
Coronavirus Relief Fund FAQs Updated	1
ED Says It May Offer More Title IV-A Waivers	2
News	2
CDC Indicators for School Reopening	2
FCC Reopening E-Rate Program for Applications	3
Reports	4
ED Releases Management Challenges Report on CARES Act Oversight	4

[bookmark: _Toc51321163][bookmark: _Toc504484598]Legislation and Guidance 
[bookmark: _Toc51321164]Coronavirus Relief Fund FAQs Updated
The U.S. Department of Treasury has updated its guidance document responding to “frequently asked questions” about the Coronavirus Relief Fund (CRF).  The CRF is a stream of funding created by the Coronavirus Aid, Relief, and Economic Security (CARES) Act that provides support to States, territories, and localities or tribal governments.  Expenditures under the CRF must be incurred “due to” the public health emergency, and must be used for actions taken to respond to the COVID-19 emergency.
The updates note that States may not place additional restrictions on CRF funding.  The document specifically calls out “restrictions on reopening that do not directly concern the use of funds.”
The document also notes that recipients may use funds from the CRF to cover costs “associated with providing distance learning (e.g., the cost of laptops to provide to students) or for in-person learning (e.g., the cost of acquiring personal protective equipment for students attending schools in-person or other costs associated with meeting Centers for Disease Control guidelines).”  In an effort to ease administrative burden, Treasury says it will “presume… expenses of up to $500 per elementary and secondary school student to be eligible expenditures, such that schools do not need to document the specific use of funds up to that amount” for purposes of drawing down funds from Treasury.  Notably, Treasury still says expenditures must meet CRF requirements and must be “necessary.”
In addition, the document says that CRF expenditures must be incurred by December 30, 2020.
The guidance document is available here.
Author: JCM
[bookmark: _Toc51321165]ED Says It May Offer More Title IV-A Waivers
In a Federal Register notice posted this week, the U.S. Department of Education (ED) suggested that it may offer waivers of some portions of Title IV, Part A of the Elementary and Secondary Education Act (ESEA), known as the Student Support and Academic Enrichment grant.  In this notice, ED seeks expedited approval to collect waiver applications and offer waivers within the program “as close to the beginning of school year 2020-2021 as possible.”  ED says it plans to “provide flexibility to State educational agencies (SEAs) to help them address the unprecedented obstacles posed by the novel Coronavirus.”  
In nationwide waivers offered last school year, ED allowed any funds under Title IV, Part A to be used for technology, drastically increasing the amount of money available for devices and hotspots, and allowed school districts to use funds for emerging needs not contained in their Title IV, Part A needs assessments.  Additional flexibility could further help schools and districts address those needs and other changes that impact student participation.  
There is no information in the notice about when the waivers might be offered.  The notice is available here.
Author: JCM
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[bookmark: _Toc51321167]CDC Indicators for School Reopening
The Centers for Disease Control and Prevention (CDC) published information on its website this week establishing five transmission risk categories that the CDC encourages community leaders to consider as schools reopen.  The five risk categories – lowest, lower, moderate, higher, and highest – are based on indicators intended to help decisionmakers consider what threat the spread of COVID-19 poses in a school setting.  The indicators consist of community burden (i.e. infection rate) data, adherence to mitigation strategies, and COVID 19-related hospital data within the community. 

The CDC identifies both core and secondary indicators and encourages officials to use both when making decisions about school reopening.  Core indicators include two measures of community burden (number of new cases per 100,000 persons in the past 14 days; and percentage of RT-PCR tests that are positive during the last 14 days) and one “self-assessed” measure of adherence to mitigation strategies.  Mitigation strategies include consistent and correct use of masks; social distancing; hand hygiene and respiratory etiquette; cleaning and disinfection; and contact tracing.  Secondary indicators consist of the percentage change in new cases (per 100,000) over the last seven days compared with the previous seven days; percentage of occupied inpatient and intensive care unit hospital beds in the community; percentage of hospital beds occupied by COVID-19 patients; and the existence of a COVID-19 outbreak within the community. 

The CDC suggests that officials use the indicators as broad guideposts of inherent risk to inform decision-making on reopening.  Generally, the core indicators suggest that the risk of school-based transmission is smaller in communities with lower infection rates than in communities with a higher infection rate.  Similarly, schools that adhere to mitigation strategies also have a lower risk of transmission.  Theoretically, a school in a community that has less than five new cases (per 100,000) within the last 14 days and that implemented all five mitigation strategies correctly and consistently has the lowest risk of transmission.  However, the CDC cautions that if a school falls into the lowest risk category, it does not mean the school should relax adherence to mitigation measures.  

As a non-regulatory agency, the CDC cannot require the closing or reopening of schools based on these indicators.  Therefore, the CDC advises officials who oversee high-risk schools open for in-person instruction to be cognizant of the higher risk of COVID-19 transmission.  To combat that risk, the CDC suggests that these schools consider alternative learning models (e.g., mix of in-person and virtual learning, also known as hybrid learning, or virtual-only).  

The CDC also outlines the risk of COVID-19 transmission based on learning modalities.  Virtual learning settings present the lowest risk, while full-sized, in-person classes without mitigation strategies present the highest risk.

A full sheet and table detailing how to use the indicators can be found here. 

Author: ASB
[bookmark: _Toc51321168]FCC Reopening E-Rate Program for Applications
The Federal Communications Commission (FCC) recently announced that it will reopen the grant application period for its E-Rate program, which provides funding to schools and libraries to improve internet connectivity.  With the prevalence of distance learning in K-12 schools this year due to the COVID-19 pandemic, internet connectivity, and therefore, access to instruction, has been a challenge in many areas of the country.
The new grant application period is open until October 16th and according to the FCC press release, will allow schools to purchase additional bandwidth in order to improve capacity for live-streaming of classroom instruction and expand cloud-based tools and platforms for educational use.  
“Across the country, students have started a new school year where connectivity is proving to be more critical than ever before, and many schools require additional bandwidth to meet the increased demand,” said FCC Chairman Ajit Pai.  “Providing a new E-Rate funding application window will help schools meet this demand and is another important step in our efforts to support our nation’s students and teachers.”
While stakeholders have applauded the decision to reopen the grant application period, some have noted that additional action is necessary for supporting distance learning as E-Rate funds cannot be used to improve at-home connectivity for students, which is a challenge many schools and students are facing. 
Some Members of Congress have introduced legislation to address the issue of at-home internet connectivity, but so far, no legislation has advanced. 
Resources:
Alyson Klein, “Districts Get Second Shot at E-Rate Funds to Bolster Campus Connectivity,” Education Week: Digital Education, September 16, 2020.
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[bookmark: _Toc51321170]ED Releases Management Challenges Report on CARES Act Oversight
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) released a report on September 10th detailing some of the expected challenges ED will face in its implementation and oversight of Coronavirus Aid, Relief, and Economic Security (CARES) Act programs.  The report is based on ED’s history of challenges related to oversight, monitoring, data quality, and reporting, especially with respect to previous stimulus funds, such as the American Recovery and Reinvestment Act (ARRA).  The OIG notes, however, that since ARRA, ED has increased accountability, monitoring, and oversight under the Uniform Grant Guidance (2 CFR Part 200) and the Every Student Succeeds Act, and recommends that ED should tailor its CARES Act efforts in light of these changes.  The report also indicates that CARES Act recipients, like State educational agencies (SEAs) and governors’ offices, will play a substantial role in overseeing and monitoring subrecipient activities using CARES Act funds.  Accordingly, the OIG notes that ED must ensure its monitoring approaches support State and local efforts while providing effective oversight and ensuring progress towards positive program outcomes.
The report identified issues related to ED’s weak internal controls; history of providing inadequate guidance, training, and technical assistance to recipients; failure to monitor recipients to ensure they had adequate internal controls systems; lack of policies and procedures on monitoring grantees’ performance and use of funds; and failure to ensure grantees followed grant requirements.  Given the various CARES Act programs, with different allowability rules, the OIG notes that it is “vital” that ED issue timely and comprehensive guidance to facilitate the implementation and oversight of CARES Act funding.  The report also recommends that ED: (1) develop internal monitoring protocols, including timeframes for following up with SEAs regarding monitoring findings and additional data needed; (2) take corrective action when grantees do not demonstrate adequate progress; (3) target technical assistance to grantees that may be experiencing additional challenges in overseeing and implementing grant programs (especially rural grantees); (4) encourage the modification of existing State plans and programs to provide reasonable assurance of subrecipient compliance; (5) use single audits to target technical assistance and oversight and identify potential problem areas and high-risk recipients; and, (6) ensure CARES Act funds are covered in Treasury-State Agreements (as applicable).
The report also issued a set of recommendations to guide ED’s oversight of the student financial support provisions of the CARES Act.  Among the recommendations, the OIG report states that ED should work with contractors to: (1) implement borrower and teacher assistance provisions; (2) implement student financial assistance refund waivers and loan cancellation provisions; (3) implement provisions to exclude periods of enrollment that are not completed because of the COVID-19 emergency from the calculation of a student’s lifetime Pell Grant limit and subsidized Direct Loan usage; and (4) monitor postsecondary institutions’ and accreditors’ use of waivers and flexibilities for certain student financial assistance program requirements.
Finally, the report found that ED’s inadequate internal controls could not provide reasonable assurance of data quality or reporting accuracy.  The Office of Management and Budget (OMB) has urged agencies to implement internal processes that ensure data quality.  ED, however, has indicated in the Federal Register that it currently interprets CARES Act quarterly reporting requirements to be satisfied through existing federal reporting mechanisms and is planning to specify additional forms of reporting on a less-than-quarterly basis (possibly an annual or semiannual basis) to ensure full CARES Act compliance.  According to the Federal Register notice, the reporting will likely include collecting recipient job data. 
ED’s response to the report states that it, “continues to improve risk-based monitoring and oversight, including the oversight and monitoring of servicers and vendors, schools, accrediting agencies, and the provision of aid to program participants.”  ED also comments that it has worked to address weaknesses in the single audit process in order to improve its use as an oversight and monitoring tool, indicating that it plans to deploy an analysis model to continually monitor partner data and performance.
Specifically, the report notes that overseeing and monitoring CARES Act programs and operations will be, “a significant challenge for the Department given the number of entities that will receive funding even as the Department must continue to administer existing programs.” 
The full report is available here.
Author: MRM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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