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[bookmark: _Toc19871645]Congress Continues Pushing Forward on Appropriations
[bookmark: _GoBack]Congress is continuing its work to pass legislation for fiscal year (FY) 2020 for the U.S. Department of Education (ED) and other agencies before current year funding expires on September 30th.  The Senate released its legislation for ED, as well as the Departments of Labor and Health and Human Services, on Wednesday.  
The Senate legislation would provide an overall amount of $71.4 billion in discretionary funds for ED, level-funding a significant number of major formula programs at FY 2019 amounts, including Titles I and II of the Elementary and Secondary Education Act (ESEA), State grants under the Individuals with Disabilities Education Act, 21st Century Community Learning Centers, and State grants under the Strengthening Career and Technical Education for the 21st Century Act.  The Student Support and Academic Enrichment block grant under Title IV of ESEA would receive a boost of $50 million to $1.2 billion total, Impact Aid would see an increase of $25 million, the Charter School Program would get an additional $20 million, and School Safety National Activities will receive $10 million more, as compared to FY 2019.
The legislation will not be considered by the Senate Appropriations Committee, instead bypassing that step to head straight to the full Senate.  In a preliminary vote on Wednesday, Senate Democrats prevented a House-passed “minibus” that included education funding from moving forward.  Senate Republicans had planned to amend that bill with their own legislation.  The Senate education funding bill does not have Democratic support, however, as it provides $4.5 billion less for ED than the House bill passed this summer, and does not include many Democratic priorities, like increasing ESEA Title I funding.
On the House side, lawmakers this week were readying a continuing resolution to keep the government funded at current FY 2019 levels until November 21st, with the expectation that the Senate will be unable to pass all of its appropriations bills and reconcile them with House-passed legislation before September 30th.  The House passed the stopgap bill on Thursday after days of negotiation surrounding a number of extra measures included in the legislation, such as Medicaid funding for Puerto Rico and other items.  The Senate is expected to pass the measure before the end of the current fiscal year, but Congress will have difficult work over the next two months as it attempts to negotiate partisan issues tied to appropriations, including funding for a wall along the southern border.  
Resources:
Andrew Ujifusa, “Senate Education Spending Bill Would Increase Aid for School Safety, Charters,” Education Week: Politics K-12, September 18, 2019.
Michael Stratford, “Senate Education Spending Plan at Odds with House Bill,” Politico, September 18, 2019.
Sarah Ferris and Caitlin Emma, “House Approves Bill to Avoid Shutdown – But Wall Fight Looms,” Politico, September 19, 2019. 
Author: KSC
[bookmark: _Toc19871646]House Committee Approves School Shooting Data Bill 
The House Committee on Education and Labor marked up legislation Wednesday that would force the U.S. Department of Education (ED) to collect data on school shootings. The controversial legislation, which was approved on a party-line vote, calls for ED to collect data on how often school shootings occur.  
For the first time in federal law, the bill would define “mass shooting” (one involving three or more victims) and “school shooting.”  The legislation also instructs ED to report annually on the number of school shootings, number of people killed, demographics of shooters and victims, motivations of shooters, types of firearms and ammunition used, and how the firearm was acquired.  ED’s reports would also have to include information on any safety and prevention measures in place at the school at the time of the shooting.
While Democrats stated that the bill helped fulfill a federal responsibility to advance legislation that ensures the safety of schools, Committee Republicans called it a “political stunt.”  The Committee’s top-ranking minority member, Representative Virginia Foxx (R-NC) offered an amendment that would strip out much of the content of the bill, replacing it with a codification of an existing report on school crime and safety.  That amendment, as Representative Jahana Hayes (D-CT) noted, would also remove the word “shooting” from the bill.  Foxx also argued that the data collection required in the bill is already being conducted by a number of agencies and said that these changes would be redundant.  
The legislation will now be placed on the schedule for the House floor, but it is unclear whether leadership will take it up.
Resources:
Nicole Gaudiano, “House Panel Advances Bill Collecting Data on School Shootings Amid GOP Protests,” Politico, September 18, 2019.
Author: JCM
[bookmark: _Toc19871647]ED Says IDEA, Voc Rehab Can Pay for Postsecondary Ed 
The U.S. Department of Education (ED) recently clarified its position that federal funds issued under the Vocational Rehabilitation (VR) program and the Individuals with Disabilities Education Act (IDEA) can “support dual enrollment, comprehensive transition, and other postsecondary education programs for students and youth with disabilities.” ED released a questions and answers (Q&A) document describing how State educational agencies (SEAs), local educational agencies (LEAs), and State VR agencies may coordinate funding for these activities for students and youth with disabilities, including students and youth with intellectual disabilities who are in high school and at postsecondary education institutions.  
The Q&A addresses the following topics:
· The opportunity for students with disabilities to enroll in postsecondary education programs while still in high school;
· The opportunity for students and youth with disabilities to enroll in comprehensive transition and other postsecondary programs for individuals with disabilities after leaving high school;
· The coordination of transition-related services that students with disabilities may receive under the IDEA and under the VR program; and
· The financial aid available to students with disabilities enrolled in comprehensive transition and postsecondary education programs for students with intellectual disabilities offered at institutions of higher education under the Higher Education Act of 1965, as amended.
While students with disabilities are not precluded from participating in these postsecondary programs on their own, IDEA funds may only be used to support students with disabilities if the student’s individualized education program team determines that the courses are necessary to provide the student with a free appropriate public education (FAPE).  However, since FAPE under IDEA Part B does not include postsecondary education, LEAs are only permitted to provide or pay for services using IDEA Part B funds for the secondary portion of the education provided in the postsecondary setting.
Students and youth with disabilities who have been determined eligible for the VR program and are interested in dual enrollment should work with their VR counselor to consider the postsecondary environment that provides the educational program and support services that will best fit their individual needs and career goals.  Once the most appropriate program has been agreed to by both the student or youth and the VR counselor, such education services, as well as any other needed VR services consistent with Section 103(a) of the Rehabilitation Act, will be identified on the individualized plan for employment (IPE).  VR services described in an IPE may be provided to an eligible student with a disability transitioning from secondary education to postsecondary training, education, or employment. 
The Q&A document on the use of IDEA and VR funds for postsecondary programs is available here.
Resources:
“Secretary DeVos Makes Clear Federal Funds can be Used to Support Dual Enrollment, Postsecondary Options for Students and Youth with Disabilities,” U.S. Department of Education Press Release, September 17, 2019.
Author: SAS
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[bookmark: _Toc19871649] SCOTUS to Hear School Choice Case Next Year
The U.S. Supreme Court (SCOTUS) earlier this year agreed to take up a case related to school choice during its 2019-2020 term.  That case will not be argued until next year, according to recent reports.  The Court has scheduled all of its December arguments and the school choice case has not been included, meaning it will be argued sometime after the new year. 
The case, Espinoza v. Montana Department of Revenue, deals with whether a tax credit scholarship program violates the State’s constitution, which includes a provision prohibiting public funds from benefiting religious schools or entities – often known as a “Blaine amendment.”  The Court has been asked to strike down the Montana Supreme Court’s ruling that the scholarship program violates that provision of the State constitution. 
Supporters of school choice are watching the case carefully, as it could have far-reaching implications for tax credit scholarship and similar programs, potentially going as far as striking down Blaine amendments in all States. 
Resources:
Nicole Gaudiano, “Montana School Choice Case Expected to be Argued at SCOTUS in 2020,” Politico, September 17, 2019. 
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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