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[bookmark: _Toc525290591][bookmark: _GoBack]Appropriations Move Toward Agreement 
As Congress nears the September 30th funding deadline, lawmakers hope they can overcome a last set of hurdles – including potential objections from the President – to keep the government open and operational.
A “minibus” appropriations bill containing funding for the Department of Education, along with the Departments of Labor, Health and Human Services, and Defense, cleared the Senate last week and is scheduled for a vote in the House of Representatives next week when the chamber returns from recess.  The package will also include a temporary appropriations bill – a continuing resolution, or CR – to fund through December 7th a number of programs on which appropriators have not yet reached agreement.  It will also contain a provision extending the five-year farm bill to that date, giving negotiators more time to reach agreement on the controversial legislation.  
But late this week, objections from President Trump surfaced once again regarding the lack of funding for a southern border wall.  In tweets published Thursday morning, the President questioned the strategy of Republican leadership and called the existing spending bills “ridiculous.”  “I want to know,” he wrote, “where is the money for Border Security and the WALL in this ridiculous Spending Bill, and where will it come from after the Midterms?  Dems are obstructing Law Enforcement and Border Security. REPUBLICANS MUST FINALLY GET TOUGH!”
Republican leadership, however, does not want an open fight on appropriations now and has been pushing to delay that debate until after the election.  They are also hoping to avoid a shutdown before an election where they expected to lose a fairly significant number of seats in the House of Representatives and, possibly, the Senate.
Resources: 
Rachael Bade, “Trump Ramps Up Shutdown Talk Ahead of Midterms,” Politico, September 20, 2018.
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[bookmark: _Toc525290593]EPA Failed to Monitor LEAs’ Asbestos Inspections, OIG Says 
The Office of Inspector General (OIG) for the Environmental Protection Agency (EPA) said in a recent report that the EPA has not adequately monitored the asbestos levels in schools nationwide. 
The EPA is responsible for ensuring that local educational agencies (LEAs) are complying with required building inspections to check for asbestos, as mandated by the Asbestos Hazard Emergency Response Act (AHERA) of 1986, which amended the Toxic Substances Control Act (TSCA).  Between 2011 and 2015, however, the OIG found that EPA only conducted 13 percent of the compliance inspections that it was responsible for.  According to the report, five of the ten EPA regions, which are each responsible for inspections for a certain group of States, only conducted those inspections when they received complaints related to asbestos exposure. 
The report also found that the EPA significantly reduced and, in some cases, eliminated the resources available for AHERA compliance inspections and monitoring.  In response to the OIG’s report, EPA said that disinvestment from the asbestos program has been largely due to increasing resource limitations and competing priorities.
“Without sufficient oversight, the EPA cannot verify that [LEAs] are identifying and properly managing asbestos in schools,” the report states.
The OIG recommends that the EPA require regions to incorporate asbestos strategies into their TSCA compliance monitoring efforts and directs LEAs to develop and maintain an asbestos management plan.  
The full OIG report is available here.
Resources:
Mel Leonor, “Report Finds EPA Lags on Inspection of School Building Asbestos,” Politico, September 17, 2018.
Miranda Green, “Gov Watchdog: EPA Failed to Properly Monitor Asbestos at Schools,” The Hill, September 17, 2018. 
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[bookmark: _Toc525290594]Democrats Write to DeVos Opposing Higher Ed Deregulation
A group of over 100 Congressional Democrats wrote to Secretary of Education Betsy DeVos last Friday expressing concern over a recent negotiated rulemaking announcement from the U.S. Department of Education (ED) that seeks to rewrite a number of higher education-related regulations.  The negotiated rulemaking will include topic areas such as definition of a credit hour, definition of “regular and substantive” interaction in regards to distance education, accreditation standards, and others. 
In their letter, Democrats state that they are concerned that ED intends to rollback and “weaken” regulations on these issues and that the rulemaking agenda “signals that the Department intends to disregard its obligation to responsibly administer the [Federal Student Aid] programs.”  Lawmakers also note that the proposed rulemaking is an attempt to “rewrite the [Higher Education Act] through regulation” and that the agenda tracks closely to the House Republican proposal to reauthorize the Higher Education Act, which as the letter points out, has failed to garner bipartisan support. 
Democrats express specific areas of potential deregulatory action where they have concern, including deregulation that would:
· Narrow the role of States in authorizing distance education programs; 
· Lower expectations for institutional accreditation standards, including enabling religious institutions to skirt accreditation requirements; 
· Abdicate the ED’s responsibility to hold accreditors proactively accountable for their role in ensuring institutional quality; 
· Significantly weaken the protection that students will receive “regular and substantive” interactions with their instructor; 
· Allow unproven and unaccredited education providers to proliferate with taxpayer subsidies of student aid; 
· Eliminate the “credit hour” rules and leaving the unit undefined; and 
· Allow taxpayer funds in the FSA programs to be used to discriminate or for religious activities.
The letter mentions that many of the higher education regulations currently on the books that govern administration of federal student aid programs were implemented in order to reduce waste, fraud, and abuse, and that substantive changes to the administration of those programs is the responsibility of Congress, not ED. 
ED held three public hearings earlier this month to allow stakeholders to comment on the proposed negotiated rulemaking agenda, but the agency has not yet indicated when it will convene a negotiated rulemaking committee to consider these topics. 
The Democrat’s letter on higher education deregulation is available here.
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[bookmark: _Toc525290595]Federal Judge Derails ED’s Borrower Defense Efforts 
The ongoing saga of the U.S. Department of Education’s (ED’s) efforts to delay and revise/rescind the student loan borrower defense rules promulgated by the Obama administration had another twist this week when a federal judge decided Secretary DeVos has yet to provide valid reasoning for delaying and/or overturning the rules.  After ruling last week that the delay announced by ED earlier this year was unlawful, U.S. District Court Judge Randolph Moss set a deadline of October 12th for DeVos to justify her regulatory actions before the borrower defense rules will go into effect.
This ongoing drama began when President Obama issued new rules in 2016 that would allow groups of students to have their federal loans discharged in cases of fraud and would ban the use of mandatory-arbitration clauses that can force borrowers to settle claims against their colleges out of court.  The rule would also require colleges that engage in misconduct or show signs of financial distress to post letters of credit to ED, and to disclose their problems to current and prospective students. 
In 2017, before the rule could take effect, DeVos announced that she was delaying the effective date due to ongoing litigation that the agency believed raised “serious questions” about the validity of the regulations.  DeVos argued that such a delay would cause no harm to federal interests, and it would give ED time to consider revising the rules.  On Monday, Judge Moss ruled that none of these reasons allowed ED to delay the effective date of the rules under the Administrative Procedures Act.
While declaring ED’s actions as unlawful, the court is giving DeVos additional time to provide more convincing and appropriate reasons for delaying the previously promulgated rules.  If ED can provide this information to the court’s satisfaction, the delay will go back into effect.  If, however, DeVos is unsuccessful in convincing Judge Moss, the delay will end at 5:01pm on October 12, 2018.  At that point, the 2016 rules issued by the Obama administration will go into full effect.  ED has not said if it will appeal the court’s decision.
Resources:
Britain Eakin, “Devos Under Fire for Obstacles to Student Debt Relief,” Courthouse News Service, September 18, 2018.
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[bookmark: _Toc525290596]HHS Pulls Money from Head Start, Other Programs to Fund Detention
In a move reported this week, Secretary of Health and Human Services (HHS) Alex Azar will take money from a number of other HHS programs to fund detention centers for undocumented minors.  
The letter says that Azar will reallocate up to $266 million in funding for the current fiscal year (ending September 30th) to the Office of Refugee Resettlement’s Unaccompanied Alien Children (UAC) program.  A large portion of that will come from other refugee support programs housed within HHS, but some will come from programs clearly designed for other purposes – including $16.7 million from Head Start and $12.9 million from the Child Care and Development Block Grant.
This transfer is being made under existing authority provided to the HHS Secretary to move some money around within programs under his purview, so long as notification is made to members of Congress on the appropriations committees and subcommittees with jurisdiction over the agency.  It is unclear from Azar’s letter to the relevant members whether these funds come out of federal administrative dollars or whether they come from unclaimed programmatic funds.  Without the transfer, however, those funds would have to be returned to the federal treasury at the end of the fiscal year.
The money will go to fund housing for children in the UAC program, which total more than 13,000, putting existing centers at 92 percent capacity.  In a letter notifying Senator Patty Murray (D-WA) of the transfer of funds, Azar stated that, based on the current growth pattern and “an increased length of time needed to safely release” those children, “HHS is preparing for the trend of high capacity to continue.”
The letter to Murray is here.
Resources: 
Caitlin Dickson, “With More Immigrant Children in Detention, HHS Cuts Funds for Other Programs – Like Cancer Research,” Yahoo News, September 18, 2018.
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A new Government Accountability Office (GAO) report outlines the tax credit scholarship model, noting that the programs vary widely in terms of eligibility and the benefit to donors.
Tax credit scholarship programs use tax breaks to garner generous donations from individual or businesses.  The organizations receiving the donations then provide scholarships for students to attend private schools.  The programs have become controversial both because of how they create a privately funded voucher-like system subsidized by the State, but also because similar models have been proposed by the White House and Secretary of Education Betsy DeVos as a way to promote school choice nationwide.
The report, requested by Senators Patty Murray (D-WA), Ron Wyden (D-OR), and Sheldon Whitehouse (D-RI), examined 22 different tax-credit scholarship programs in 18 States.  Together, these programs awarded more than $856 million to students in the 2016-17 school year.
In most cases – 17 of the 22 programs reviewed – the programs have income limits for participating families.  However, these income limits range up to $136,500 per year for a four-person household, exceeding the State’s median income in six of the programs.  Some programs were designed specifically for students with disabilities or those zoned to poorly-performing public schools, but such limitations were present only in a handful of programs.  This means that in many cases, scholarships are going to families who might arguably be able to afford other options.
Donors to these programs receive a dollar-for-dollar tax credit on the donations they provide in about half the programs, meaning that for each dollar donated, State taxes owed are reduced by a dollar, though most of the States cap the amount of tax credits individual donors can claim (the remaining States allow donors to claim between 50 and 85 percent of their donation against their tax liability).  There are also some scenarios in which donors could claim both State and federal tax credits on their donations, reducing their tax liability by more than the amount donated (though this may change if a proposed Internal Revenue Service rule change takes effect).  Without these deductions, those same dollars might go to public schools in the form of taxes, rendering these programs controversial in many communities.  
The full GAO report on tax credit voucher programs is available here.
Resources:
Arianna Prothero, “Who Benefits From Tax Breaks for Private School Scholarships?  A New GAO Report Breaks it Down,” Education Week: Charters and Choice, September 18, 2018.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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