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Legislation and Guidance
ED Rescinds 2011 Dear Colleague on Sexual Assault

In a new “Dear Colleague” letter issued this morning, the U.S. Department of Education (ED) announced that it will rescind a 2011 Dear Colleague letter on campus sexual violence along with a 2014 Questions and Answers document on the same topic.

ED points to the standard of proof required by the 2011 letter – known as the preponderance-of-the-evidence standards – as problematic, saying that it was a lower standard than what had been previously used and “led to the deprivation of rights for many students.”  ED also says that 2011 letter, which purported to interpret Title IX of the Education Amendments of 1972, imposed new mandates and required judicial systems without providing sufficient due process protections.  The new letter also points to concerns about the 2011 letter from some legal commentators, quoting articles which say that the former requirements were “overwhelmingly stacked against the accused.”

ED also raises questions about the process by which the 2011 guidance was developed, saying that it “imposed… regulatory burdens without affording notice and the opportunity for public comments.”  Instead, ED will now withdraw these documents and develop new guidance that “responds to the concerns of stakeholders and aligns with the purpose of Title IX.”
Along with the Dear Colleague letter, ED has issued a new “Q&A on Campus Sexual Misconduct.”  This document notes that schools have an obligation to investigate and respond to all allegations of sexual misconduct, whether or not a student files a complaint.  It says that findings of fact may be reached by applying “either a preponderance of the evidence standard or a clear and convincing evidence standard” and that processes and rights made available to one party – for example, the right to have an attorney present or the right to submit questions for witnesses – must be available to both parties.  The document also discusses the obligations of postsecondary institutions under the Clery Act and notes that existing resolution agreements created under the 2011 Dear Colleague are still in force.  

ED says that schools may continue to rely on the 2001 “Revised Sexual Harassment Guidance” and a 2006 Dear Colleague letter on sexual harassment.

The new Dear Colleague on sexual assault is here; the Q&A document is available here.

Author: JCM
News 
Senate Committee Grills Nominee for Top ED Attorney
The Senate Committee on Health, Education, Labor, and Pensions (HELP) held a confirmation hearing on Tuesday to hear testimony from Carlos Muñiz – President Trump’s nominee for the U.S. Department of Education’s (ED’s) General Counsel.  

Muñiz, whose nomination was announced earlier this year, currently works as a senior vice president at McGuire Woods, where he defended a public university in Florida during a government investigation and subsequent litigation over Title IX compliance issues.  In addition, he previously served as deputy attorney general and chief of staff to Florida Attorney General Pam Bondi and deputy general counsel to former Florida Governor Jeb Bush.
Muñiz received pointed questions from Democrats and Republicans on the Committee on Tuesday on a number of issues, including ESSA implementation, Title IX enforcement, for-profit college oversight, and civil rights.  In response to questioning from Ranking Member Patty Murray (D-WA) regarding ESSA oversight, Muñiz stated that “my advice to States would be to follow the law… my job would be to advise [Secretary Devos] as to what the law requires, advise her as to what her discretion might be."  When Committee Chairman Lamar Alexander (R-TN) asked Muñiz how he would treat the secretarial prohibitions under ESSA, he said he would be “scrupulous” in ensuring officials at ED follow the law as written. 

Muñiz came under fire from Senator Al Franken (D-MN) during the hearing over enforcement of civil rights, specifically protecting lesbian, gay, bisexual, and transgender (LGBT) students from bullying and harassment.  Muñiz agreed that LGBT students should have the right to attend school in a safe and respectful environment, but declined to take a hard line on the Trump Administration’s decision to rescind guidance requiring schools to accommodate transgender students.  He stated that his understanding of the Administration’s action was “to give the new administration the opportunity to study the law and study those issues.”  He also added that ED has been clear that schools receiving federal funds must ensure students have the right to attend free of sex discrimination.  
Democrats grilled Muñiz on higher education issues as well, questioning why Florida Attorney General Pam Bondi’s decided to not investigate Trump University or for-profit colleges suspected of fraudulent behavior (Bondi was Muñiz’s former boss).  Muñiz declined to directly answer questions regarding whether he would uphold the preponderance of the evidence standard in campus sexual assault proceedings – though ED’s rescission today of guidance requiring that standard may render those questions moot.  
Muñiz is only the second ED nominee to testify in front of the Committee, and if approved by the full Senate, will be the third individual out of three nominees to be confirmed for a top position at ED, with the others being Secretary of Education DeVos and Assistant Secretary of Education for Legislation and Congressional Affairs Peter Oppenheim.  The Senate HELP Committee plans to vote on Muñiz’s nomination next week.  If approved, the nomination will be sent to the full Senate for a final vote.  

Resources:
Andrew Kreighbaum, “Democrats Grill Ed Dept. Nominee,” Inside Higher Ed, September 20, 2017.
Andrew Ujifusa, “Nominee for Top Education Dept. Attorney: I’d Tell Officials to Follow ESSA,” Education Week: Politics K-12, September 19, 2017. 

Author: KSC 
 Congressional Democrats Urge Stronger Oversight in ESSA Review
Top Democrats on the House and Senate Committees which handle education issues have written to U.S. Secretary of Education Betsy DeVos expressing concerns about the approval of State plans under the new Every Student Succeeds Act (ESSA).

Sixteen States and the District of Columbia submitted their plans to implement the new law in April and May, and most of these plans have now been approved.  But the letter, signed by Senator Patty Murray (D-WA) and Representative Bobby Scott (D-VA) says that some of the approved plans will allow States to violate federal requirements and harm students.  The remaining States – with the exception of a handful who received hurricane-related exceptions – submitted their plans Monday and the letter’s authors urge DeVos to take a harder line with them.  

According to Murray and Scott, oversight of States’ plans has “failed to adequately address” some key statutory violations.  The two say they are “concerned” that “inconsistent feedback and a lack of enforcement of the law’s equity-focused provisions will hinder States’ ability to identify and address persistent achievement gaps.”  They also note a number of what they call “critical equity requirements” which they believe must be enforced, including annual assessments and assessment participation requirements, disaggregating information by student subgroup, setting ambitious interim and long-term goals as well as a statistically sound minimum student subgroup size (“n-size”), and properly identifying schools for support.  In closing the letter, Murray and Scott “urge careful scrutiny” of the newly submitted plans and say they “will continue to exercise our constitutional duty to conduct oversight and closely monitor the plan approval process.”

The Murray/Scott letter is available here.

Resources:
Andrew Ujifusa, “Top Dems: DeVos ESSA Oversight has ‘Failed’ on Several Fronts, Must Improve,” Education Week: Politics K-12, September 18, 2017.
Author: JCM
Reports
GAO Says ED Should Provide More Financial Oversight in Higher Ed 
The U.S. Government Accountability Office (GAO) released a new report this week recommending that the U.S. Department of Education (ED) improve its financial oversight in the higher education sector.  With some high-profile school closures in recent years, GAO was asked to review ED’s financial oversight of institutions of higher education (IHEs).  GAO reviewed ED’s oversight procedures regarding the financial condition of IHEs, the extent to which that oversight has been effective, and the extent to which ED informs schools and the public about their oversight activities.  Obviously, GAO found some room for improvement.

ED oversees the financial condition of about 6,000 postsecondary schools whose students received $125 billion in federal student aid in fiscal year 2016.  During this recent study, GAO, among other things:

· Analyzed the most recent ED data on school closures and finances since school year 2010-11 (through 2015-16 for closures, 2014-15 for composite scores, and 2013-14 for letters of credit); 

· Examined federal laws, regulations, and guidance; 

· Reviewed accounting standards and industry practices; and 

· Interviewed ED officials, experts in school finance, and administrators at 10 schools in a nongeneralizable sample selected for variation in financial condition, enrollment, and ownership.

According to this research, ED reviews the annual audits of postsecondary schools to assess compliance with financial responsibility standards for schools that participate in federal student aid programs and increases its oversight of schools that do not meet these standards.  In school year 2014-15, ED found that about 450 of approximately 6,000 schools that participate in federal student aid programs did not receive a passing financial composite score (a measure of schools' financial health).  School closures are relatively rare, but according to GAO, limitations of ED's composite score hamper its effectiveness at identifying at-risk schools.  The composite score has been an imprecise risk measure, predicting only half of closures since school year 2010-11, although schools can close for nonfinancial reasons as well.  GAO identified three key limitations of the composite score:

· Accounting changes: It does not reflect updates in accounting practices.

· Outdated financial measures: It does not incorporate new financial metrics that would provide a broader indication of schools' financial health, such as liquidity, historical trend analysis, or future projections.

· Vulnerability to manipulation: It allows some schools to take advantage of a feature of the composite score calculation to inflate their scores by taking out loans, thereby avoiding requirements to post letters of credit.

A perfect example of the manipulation of the current system is the now bankrupt Corinthian Colleges. Corinthian took out short-term loans and reported them as long-term debt to artificially inflate its composite score, the GAO said.  The for-profit college chain borrowed $43 million on the last day of its fiscal year in 2011 to boost its score and then immediately repaid the debt.  It did the same thing the following two years in a scheme that helped the company avoid posting a letter of credit – a requirement for financially ailing schools.  The GAO report was requested by Senators Dick Durbin (D-IL) and Brian Schatz (D-HI), and Representative Rosa DeLauro (D-CT) following Corinthian’s demise.

Despite these limitations, ED has not updated the composite score since it was first established 20 years ago.  Identifying and responding to risks is a key component of federal internal control standards, and ED's failure to update its key financial measure, according to the GAO report, makes it harder to identify and manage schools at risk of closure.  GAO also claims that ED does not fully explain key aspects of its financial oversight to schools nor does it disclose complete results to the public.  ED did, however, attempt to strengthen the letter of credit requirement as part of an overhaul of the borrower defense to repayment rule.  That rule erases the federal debt of students defrauded by their colleges.  Secretary DeVos decided this summer to delay and rewrite this new rule.

Administrators at 7 of 10 selected schools interviewed by GAO expressed confusion about how their scores were calculated.  Schools that are unable to accurately estimate their scores may not be able to effectively plan for the costs of obtaining a letter of credit if they fail to meet the minimum score.  Further, the most recent composite scores publicly released by ED left out 17 percent of schools, whose students received over $8 billion in federal student aid.  As a result, students do not have access to available information on whether their schools are financially sound so they may confidently invest their time and money.

GAO recommends that ED:

· Update the financial composite score to better measure schools' financial conditions;

· Improve its guidance to schools on how it calculates the composite score; and 

· Provide public data on final composite scores for all schools. 

ED disagreed with the first recommendation, agreed with the second, and will further evaluate the third.  GAO continues to believe these recommendations are valid, as discussed in the report.  Despite disagreeing with the first recommendation, ED plans to convene a new committee in the fall to discuss updating the composite score formula to reflect changes in accounting practices.

Resources:
Danielle Douglas-Gabriel, “Government Watchdog Blasts Education Department’s Financial Oversight of Colleges,” Washington Post, September 20, 2017.

Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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