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[bookmark: _Toc51916891]House Passes CR to Extend Funding
The House of Representatives passed a short-term continuing resolution (CR) on Tuesday that would extend federal funding at fiscal year (FY) 2020 levels until December 11th.  The measure comes as lawmakers have not yet finalized spending legislation for fiscal year 2021, which begins on October 1st.  Without an extension of funding or passage of FY 2021 funding bills, the government will shut down at the start of the new fiscal year. 
Speaker of the House Nancy Pelosi (D-CA) and Treasury Secretary Steven Mnuchin reached a compromise on a short-term deal earlier this week, leading to the House’s passage of the CR.  The legislation includes relief for farmers that have been impacted by the administration’s trade policy – a priority for Republicans – as well as relief funding for and extension of some COVID-19-related nutrition programs, which Democrats pushed to be included in the bill.  Nutrition provisions include an extension of the pandemic-EBT program, which provides cash assistance for food to families whose children normally receive free or reduced-price school meals, and authorization for the U.S. Department of Agriculture to extend COVID-19 waivers for school nutrition programs, both through September 30, 2021. 
The legislation is expected to pass the Senate before the start of the new fiscal year, averting a government shutdown prior to the November elections.  Lawmakers will now be faced with the challenge of finalizing all 12 appropriations bills before the December 11th deadline, or passing a second CR later this year.  The outcome of the November elections and the expected focus this fall on filling the Supreme Court seat left vacant by Justice Ruth Bader Ginsburg’s recent passing will both likely impact the path that Congress takes on funding later this year. 
Resources:
Sarah Ferris, Caitlin Emma, Heather Cargyle, “House Approves Stopgap Spending Measure to Avert Shutdown,” Politico, September 22, 2020.
Author: KSC
[bookmark: _Toc51916892]White House Issues Executive Order on Race, Sex Discrimination
In an executive order issued Tuesday, the President expanded a ban on race- and sex-based discrimination training to include federal contractors.  
The order bans the teaching of “divisive concepts” including the idea that one race or sex is “superior,” that the United States is fundamentally racist or sexist, that any individual should feel "discomfort, guilt, anguish" or physiological distress because of their race or sex, or that an individual bears responsibility for past actions by others of the same race or sex.  “[T]raining like that discussed above perpetuates racial stereotypes and division and can use subtle coercive pressure to ensure conformity of viewpoint,” the order states.  “Such ideas may be fashionable in the academy, but they have no place in programs and activities supported by [f]ederal taxpayer dollars.”
Under the order, heads of federal agencies are also instructed to review any grant programs administered by the agency and file a report with the head of the Office of Management and Budget to
...”identify programs for which the agency may, as a condition of receiving such a grant, require the recipient to certify that it will not use [f]ederal funds to promote the concepts that (a) one race or sex is inherently superior to another race or sex; (b) an individual, by virtue of his or her race or sex, is inherently racist, sexist, or oppressive, whether consciously or unconsciously; (c) an individual should be discriminated against or receive adverse treatment solely or partly because of his or her race or sex; (d) members of one race or sex cannot and should not attempt to treat others without respect to race or sex; (e) an individual’s moral character is necessarily determined by his or her race or sex; (f) an individual, by virtue of his or her race or sex, bears responsibility for actions committed in the past by other members of the same race or sex; (g) any individual should feel discomfort, guilt, anguish, or any other form of psychological distress on account of his or her race or sex; or (h) meritocracy or traits such as a hard work ethic are racist or sexist, or were created by a particular race to oppress another race.” 
Federal agencies must also appoint a point person to ensure compliance with the order and request that an agency inspector general review compliance by the end of the calendar year.
The text of the order is available here.
Author: JCM
[bookmark: _Toc51916893]Proposed Rule on Perkins Innovation and Modernization Grant
The Assistant Secretary for Career, Technical, and Adult Education published a proposed rule on priorities, requirements, and definitions for the Perkins Innovation and Modernization Grant Program (Perkins I&M). 
The purpose of the Perkins I&M Grant Program is to identify, support, and rigorously evaluate evidence-based and innovative strategies and activities to improve and modernize career and technical education (CTE) and ensure workforce skills taught in CTE programs align with labor market needs.  Authorized in 2018 by amendments to the Carl D. Perkins Act that were enacted by the Strengthening Career and Technical Education for the 21st Century Act, the program’s first competition for new awards opened in 2019 and resulted in nine grant awards.  According to the published document, the proposed priorities, requirements, and definition of computer science are largely based on those used in the notice inviting applications (NIA) for the 2019 competition.  However, the proposed selection criteria differ from those used in the 2019 NIA in that they feature specific requirements of the program rather than the general selection criteria from the Education Department General Administrative Regulations (EDGAR).  Specifically, in addition to focusing on students in rural areas, the proposed selection criteria would assess the extent to which the project proposed in an application addresses a regional or local need identified through the Perkins comprehensive local needs assessment. 
The rule proposes five priorities for the program and will designate them as either absolute, competitive preference, or invitational through a future notice in the Federal Register.  The five priorities are evidence-based field-initiated innovations; promoting STEM education; promoting computer science education; serving students from low-income families; and serving middle school, high school, and postsecondary students.  The rule also proposes three requirements for program applications.  The three requirements are that a grantee must demonstrate in its application (i.e. through a budget) that it will provide a 50 percent match from non-federal sources; describe how it will use Perkins I&M funds and identify one of the allowable activities; and identify the rural local educational agency it proposes to serve.
The five selection criteria for evaluating an application under the program include: significance; quality of project design; quality of management plan; quality of project evaluation; and support for students from rural communities. 
The proposed rule can be viewed in full here.  The comment period will be open until October 26, 2020. 
Author: ASB
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[bookmark: _Toc51916895]GAO Blames Poor Pandemic Response for Education Issues
In a report issued by the U.S. Government Accountability Office (GAO) on Monday, analysts criticized the federal government for a lack of “cogent, clear, and consistent federal guidance” which impaired efforts to reopen schools safely.  
The report analyzed messaging, guidance, and statements from the White House, Secretary of Education Betsy DeVos, and the Centers for Disease Control (CDC) and found conflicting and inconsistent information.  But consistency is key, the report argues, in helping schools make “risk-based” decisions on reopening.  GAO also criticized DeVos’ suggestion that “if schools are not going to reopen and not fulfill that promise, they shouldn’t get the funds” and that the funding should go “to the families to decide to go to a school that is going to meet that promise,” saying that the Secretary's statements “do not appear to align with a risk-based, decision-making approach.”  The GAO added that those statements “appear incongruent with the Secretary’s own statements that returning to in-person education is a State and local decision.” 
GAO also criticized the U.S. Department of Education’s (ED’s) website, saying it contains an “incomplete summary” of mitigation strategies suggested by the CDC.  “Neither summary included wearing cloth masks or staying [six] feet apart when possible – strategies the CDC identified as key for slowing the spread of COVID-19,” GAO said.  The summaries identified have since been removed from ED’s website.  GAO also found that old guidance on screening students and adults and processes for when students and teachers test positive was still on the website even after it had been supplanted by new CDC information.  But GAO noted that information from the CDC has been unclear and at times contradictory.  The organization “recommends that CDC ensure that, as it makes updates to its guidance related to schools’ operating status, the guidance is cogent, clear, and internally consistent.”  The U.S. Department of Health and Human Services also supported GAO’s recommendation.
The GAO report also covers elements of the federal government’s pandemic response relating to the medical supply chain, Federal Emergency Management Agency emergency response, and relief funding.  GAO also recommends that the federal Office of Management and Budget “in consultation with Treasury issue the addendum to the 2020 Compliance Supplement as soon as possible to provide the necessary audit guidance, as many single audit efforts are underway.”
The full GAO report is here.
Resources:
“Watchdog Slams Trump Administration’s Inconsistent Guidance for Reopening Schools,” Politico, September 21, 2020.
Evie Blad, “Government Watchdog Finds Fault with Trump’s School Reopening Push,” Education Week: Politics K-12, September 22, 2020.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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