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[bookmark: _Toc20485717]Senate Passes CR, Averts Government Shutdown
The Senate passed a short-term measure on Thursday, known as a continuing resolution (CR), that will keep the federal government funded at fiscal year (FY) 2019 levels until November 21st, averting a potential government shutdown.
The House had passed the legislation last week, anticipating that the Senate would be unable to complete its work on appropriations bills before the end of the current fiscal year on Monday.  In addition to keeping the government funded, the bill also provides an extension for the National Flood Insurance Program and an extension of Medicaid funding for Puerto Rico and other U.S. territories.  Now that the Senate has cleared the CR, it will be sent to the President, who is expected to sign it into law. 
The passage of the CR provides the Senate additional time to pass its own versions of appropriations legislation for FY 2020 and then reconcile those bills with legislation passed by the House in June.  It will not be smooth sailing ahead for lawmakers, though, as both parties must attempt to negotiate a compromise over issues related to immigration, including funding for a southern border wall and border security.  Should lawmakers fail to reach a consensus on these partisan issues before the November 21st deadline, then another CR may be necessary. 
Resources:
Caitlin Emma, “Senate Clears Stopgap Spending Bill, Averts Shutdown,” Politico, September 26, 2019. 
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[bookmark: _Toc20485718]ED Issues New Report Card Guidance
The U.S. Department of Education (ED) issued updated guidance on State and district report cards late Tuesday.  That guidance makes minor changes to the draft guidance issued in April, mostly focusing on inclusive language that highlights the role of other stakeholders as well as parents and emphasizes the need for documents to be accessible to parents and others with disabilities.  Additional references to the examples provided in the appendices have also been included.
The largest substantive change included is a note that States and districts must “at a minimum” use Civil Rights Data Collection (CRDC) data to fulfill the reporting requirements where that data fulfills a requirement of law.  However, the guidance also notes that if States or districts have access to more recent data then it can be included and should be identified as “additional data” in report cards but indicates that CRDC data should be the default to “ensure consistency.”  It also notes that ED will make data available to States where necessary, and States must make available to local educational agencies the data that they collect.  Additionally, ED notes that if a student is dually enrolled in a high school and a college, they may still be counted in the numerator of such accountability calculations.
Other changes or additions emphasize the importance of assessment participation rates and how to calculate accountability based on participation rates or alternate assessments as well as how English learners’ assessment results may be included in accountability.  
The final report card guidance is available here.  Though calling the guidance “final” indicates that ED does not plan to make further changes, there may be legislative or regulatory developments that require later amendments.  For example, the guidance references preschool data collected through the CRDC, which the administration has suggested should no longer be collected.  In that case, the guidance would again need to be changed.
Author: JCM
[bookmark: _Toc20485719] OMB Publishes Corrections for 2019 Compliance Supplement
The Office of Management and Budget (OMB) recently published an updated version of the 2019 Compliance Supplement that was originally released in June.  The updated version makes a number of corrections to various sections of the supplement.  These corrections are identified in an “Errata Page,” found at the beginning of the updated version. 
With regards to U.S. Department of Education (ED) programs, a few modifications were made.  For the following programs, OMB fixed conflicts between the cross-cutting section and the program section that were included in the June version of the supplement:
· Special Education Grants to States (IDEA – Part B);
· Rehabilitation Services – Vocational Rehabilitation Grants to States;
· Special Education – Grants for Infants and Families;
· 21st Century Community Learning Centers;
· English Language Acquisition State Grants; and
· Supporting Effective Instruction State Grants

Due to the major shift in the 2019 Compliance Supplement under which each federal agency chose only six of 12 compliance requirements for auditors to focus on for each of the agency’s programs, each program may not include all cross-cutting requirements in those six compliance factors.  The updated supplement includes language clarifying this point and directing auditors to use the program section as the final guidance for 2019 audits and not the cross-cutting section.  OMB also notes that federal agencies will have to consider what items will be included in the cross-cutting section moving forward given the change in the number of compliance factors reviewed for each program and that that issue will be addressed in the 2020 Compliance Supplement. 

The updated compliance supplement is available here.
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[bookmark: _Toc20485720]Alexander Releases Higher Education Bills
Senate Committee on Health, Education, Labor, and Pensions Committee Chairman Lamar Alexander (R-TN) has released the text of higher education legislation including multiple bills that he says could form the basis for a partial reauthorization of the Higher Education Act (HEA).
The legislation includes the Student Aid Improvement Act, which would simplify the calculation of cost of attendance and the application process for families who already receive means-tested benefits, as well as require the U.S. Department of Education to conduct outreach activities regarding the availability of federal student aid.  That bill would provide special consideration for homeless and foster students, as well as Native students.  In addition, the legislation contains the bipartisan proposal for simplifying the Free Application for Federal Student Aid (FAFSA) form, as well as subsequent student award letters, proposed by Alexander and his Democratic counterpart Patty Murray (D-WA).  
Additionally, the legislation would expand Pell grants for short-term training programs, allow incarcerated students to be eligible for Pell grants, and increase the maximum amount of a Pell grant.  In order to pay for those changes, the proposal would increase income-based loan payments on federal student loans to 10 percent of each borrower’s discretionary income.
Alexander said he wants to introduce additional bills, including one that would allow for the creation of a federal student unit record system.  He also said he wants to address accountability, federal-state partnerships, and campus safety, but that there was not yet a bipartisan agreement on how to do so.
While most of the proposals contained in these bills are bipartisan, Alexander may have trouble getting this piecemeal approach through the House, where members say they will take up only a comprehensive HEA reauthorization.  Alexander, however, has said he wants to finish work on this legislation before he retires at the end of next year and is urging them to consider it.  “I am committed to continuing to work with Senator Murray to develop a larger, more comprehensive bipartisan bill,” he said in a statement, “but right now, we have an opportunity to enact a package including several of the bipartisan proposals that have come from our process.”
Congressional Democrats, however, decried Alexander’s strategy, noting that he had blocked an extension of funding for historically black colleges and universities and other minority-serving institutions, forcing the Department of Education to use carryover funds.  Murray accused the Chairman of holding funding “hostage” until his proposal is passed.  Critics of the plan also say that the proposal does not go far enough in addressing college affordability, or cracking down on bad actors and for-profit colleges.  
Still, others – including the White House – have praised the legislation.
Resources:
Michael Stratford, “Alexander Again Blocks HBCU Funds, Unveils Higher Education Package,” Politico, September 26, 2019.
Michael Stratford, “Alexander’s HEA Plan Sparks Criticism but Also White House Praise,” Politico, September 26, 2019.
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[bookmark: _Toc20485721]Guidance Urges District Role in School Emergency Plans 
In a joint effort by the U.S. Departments of Education, Justice, Health and Human Services, and Homeland Security, the Trump administration has released new guidance on how districts can assist schools in developing emergency operations plans.
Those plans are designed to guide schools in responding to a number of types of emergency situations, including both threats like crime or violence as well as natural disasters or other accidents.  As part of its final report, the Federal Commission on School Safety suggested that all schools develop such a plan; this document, alongside a similar guide for schools, is intended to help them do so.
The document suggests that district-level representatives also engage in planning with schools and community partners to ensure they develop such a plan and to provide “planning parameters” through suggesting a set of “prioritized hazards and threats.”
Notably, none of the suggested steps for districts are intended to be requirements.  For example, while the document recommends that districts help form a collaborative planning team with the school and review and approve the plan, the agencies say that “districts may take a different approach to supporting schools.”
The guidance recommends that districts help develop a common framework for plans, and encourage schools to appoint a “core planning team” that is smaller and more efficient than the larger group of stakeholders who may ultimately be consulted.  Districts may make suggestions on the planning process – including members of the planning team – as well as how frequently the plan should be updated.  In addition, the document contains a number of checklists of activities and responsibilities.
In a press release, the agencies said they will conduct a webinar on the district guide and provide a fact sheet and a self-paced training module.
“Each of us has an important role to play in keeping our nation's students, teachers and faculty safe at school,” said Secretary of Education Betsy DeVos in a statement on the release of this guidance.  “While there is no one-size-fits-all solution, the District Guide is a helpful resource for districts as they work with school planning teams creating Emergency Operations Plans that are unique to their school community.  We want local leaders to have the resources and support they need to help prevent school violence and effectively respond and recover should tragedy occur.” 
The district guide is available here.
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[bookmark: _Toc20485722]ED OCR Proposing Sweeping Data Collection Changes 
The U.S. Department of Education (ED) is proposing the collection of new information regarding documented incidents of sexual assault, harassment, and bullying on the basis of religion in schools.  At the same time, ED’s Office for Civil Rights (OCR) may stop tracking other data elements and change the way it tracks advanced coursework and early education data.  Capping off these proposed changes, OCR may also stop disaggregating enrollment data by race at the preschool level.  These proposed changes are set to go into effect for the 2019-2020 school year, if they are finalized.  Interested persons are invited to submit comments to OCR on or before November 18, 2019.
For school years 2009-10 and 2011-12, the Civil Rights Data Collection (CRDC) was approved by OMB as part of the EDFacts information collection.  For school years 2013-14, 2015-16, and 2017-18, OCR cleared the CRDC as a separate collection from EDFacts.  The currently proposed revised CRDC information collection for school year 2019-20 is modeled after the most recent OMB-approved EDFacts information collection. For the 2019-20 CRDC, OCR believes these proposed changes will have the net effect of reducing burden on school districts.  Some civil rights advocates believe many of these changes will simply make it harder to collect and contextualize important data on disparities in education and discipline measures in schools.
Critics have routinely questioned the approach Secretary of Education Betsy DeVos takes on civil rights issues, arguing that changes to investigations and enforcement ignore systemic problems and leave minority children and students more vulnerable to discrimination.  ED, on the other hand, argues that handling complaints on a case-by-case basis is more efficient than the approach of prior administrations.  Those seeking to offer comments on the proposed information collection requests should visit www.regulations.gov. 
Resources:
Andrew Ujifusa, “DeVos Seeks More Civil Rights Data on Sexual Violence, Religious Harassment,” Education Week: Politics K-12, September 20, 2019.
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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