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[bookmark: _Toc52541966]Congress Approves Temporary Spending Measure
Late Wednesday evening the Senate passed a short-term funding bill to avoid a government shutdown as the new fiscal year started Thursday.  The chamber cleared the measure with a vote of 84-10, and the President signed it at about 1am Eastern Time when he returned from a campaign rally in Minnesota – missing the midnight deadline slightly, but not enough to substantively impact government operations.
The $1.4 trillion bill extends funding at current levels through December 11th, allowing lawmakers to return home for the “district work period” and month of campaigning to come (pending votes on judicial nominees and a potential stimulus bill).  It also extends agricultural subsidies, as well as authorization for schools to serve free meals to students conducting distance or hybrid learning, and to offer “grab and go” meals, through September of 2021.  
Author: JCM
[bookmark: _Toc52541967]House Democrats Pass Revised Stimulus Legislation
The House of Representatives released an updated version of their proposed next round of stimulus funding, known as the HEROES Act, on Monday.  The House passed an earlier version of the legislation in May and were hoping to reopen stalled negotiations for another stimulus with the Senate and White House with their updated version. 
The updated version of the HEROES Act would cost $2.2 trillion, compared to the $3.4 trillion price tag of the original bill, with less relief funding for State and local governments but more funding for education.  The legislation includes $208 billion for a State fiscal stabilization fund for education, with $175 billion for K-12 schools, $27 billion for public postsecondary institutions, and $4 billion for a governor’s fund.  That funding could be used for costs similar to those authorized in the Coronavirus Aid, Relief, and Economic Security (CARES) Act, such as activities under the Elementary and Secondary Education Act and other federal education laws, sanitization of facilities, purchasing educational technology, and others.  In addition, the bill would provide $5 billion for an Elementary and Secondary School Emergency Facilities Aid grant that could be used for building upgrades, such as improvements to ventilation systems, to keep students and staff healthy.  Finally, there is $11.9 billion for higher education for private, non-profit institutions and Historically Black Colleges and Universities and other Minority-Serving Institutions. 
Unlike the Senate Republican stimulus proposal, which failed to pass that chamber this summer, the House bill would not tie any education funding to whether schools reopen in-person or for virtual learning.  
The House passed the revised HEROES Act late Thursday, but even though Speaker of the House Nancy Pelosi (D-CA) has been meeting with Treasury Secretary Steven Mnuchin all week in an attempt to strike a compromise, those negotiations have not produced a deal, leading Pelosi to suggest this afternoon that the House might pass standalone relief for airlines instead.  It is unlikely Congress will pass a comprehensive package prior to the November election. 
Resources:
Andrew Ujifusa, “Democrats Boost COVID-19 School Aid, Cut State and Local Relief in Revised Bill,” Education Week: Politics K-12, September 29, 2020.
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[bookmark: _Toc52541968]No Appeal for Equitable Services Decision, ED Says
The U.S. Department of Education (ED) released a statement last Friday confirming that it will not appeal the court decision striking down the Interim Final Rule (IFR) for equitable services under the Coronavirus Aid, Relief, and Economic Security (CARES) Act.  In the letter, ED says that it “strongly, but respectfully, disagrees with the ruling,” and with the lawsuit, which it asserts “attempt[ed] to deny private-school children and teachers the help they needed.”
That lawsuit, brought by the National Association for the Advancement of Colored People (NAACP) in federal court, challenged the rule on the grounds that it created inequity for public school children, and that it was impermissible because ED lacked both explicit and general authority to regulate under this provision of the CARES Act.  ED argued that the regulation was needed to “clarify” the allocation process to private schools, citing “ambiguity” in the statute.  But three federal courts – two in preliminary injunctions, and one in a final summary judgment in the case brought by the NAACP – have disagreed, saying that the Congressional intent was clear and that any ambiguity perceived by ED seems to have been manufactured in order to promote a policy goal – something not permitted under the Administrative Procedures Act.  

Still, ED says it will accept the ruling and will not enforce the IFR as of the date of the court’s decision on September 4th.  The decision not to appeal likely means that ED will not pursue favorable decisions in other pending cases, leaving this invalidation of the rule in the NAACP case as the final word on the matter.
The agency says that it will not take any enforcement action against States or school districts that followed the guidance or the Rule while it was in effect.  However, moving forward, districts must calculate the proportional share for private schools according to the formula laid out in Section 1117 of the Elementary and Secondary Education Act, as cited in Section 18005 of the CARES Act.  ED’s letter notes that it will focus enforcement on ensuring that consultation requirements are met, alongside basic equitable services requirements.  The agency urges districts to complete these new calculations and “provide equitable services to private schools as soon as possible.”
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[bookmark: _Toc52541969]ED Issues Rules Governing Agency Guidance Process
The Trump administration issued a new interim final rule this week, which is expected to be published in the Federal Register on Monday.  The interim final rule is a continuation of the administration’s emphasis on deregulation and the use of formal rulemaking as an economically burdensome process that should be a matter of last resort.  The rule amends Title 34 of the Code of Federal Regulations (CFR), adding a “Part 9,” and codifies procedures related to the issuance of rulemaking and guidance documents.  The rule implements an executive order issued October 9, 2019 titled “Promoting the Rule of law Through Improved Agency Guidance Documents.”  
ED issued the regulation in interim final form, bypassing the proposed rule process that would seek public comments prior to a final rule being published, which ED’s Office of General Counsel (OGC) has determined is permitted as it is a procedural rule which is “not economically significant” and because of the current national emergency.  However, the interim final rule notes that ED is soliciting input regarding whether the rule should be modified in any way.  In the summary of the interim final rule, OGC notes that the principles of the executive order upon which the rule is based include “transparency and the presumption that guidance documents only clarify existing legal obligations and may not become a vehicle for implementing new, binding requirements on stakeholders or the public.”  The summary goes on to add that the regulations “outline how the Department will develop rules and the circumstances under which it will do so.”
The rule explains that ED’s Regulatory Reform Task force is responsible for the development of ED’s regulatory portfolio and is expected to perform an ongoing review of regulations to ensure that excessive regulations are avoided and those that do impose burdens on grantees are tailored to be as narrow as possible.  Under the interim final rule, the Regulatory Reform Task Force is expected to make recommendations to the Secretary of Education regarding the promulgation, repeal, replacement, or modification of a rule.  
The rule also requires ED to perform economic analyses of all new rules, and it outlines procedures ED is expected to follow throughout all stages of the rulemaking process.  The interim final rule notes that rules imposing the “greatest costs on the public should be subject to heightened procedural requirements” and defines rules as “economically significant” if they are expected to have an annual effect on the economy in excess of $100 million.  The rule defines as “high-impact” those rules that would result in an annualized cost of $500 million or a loss of at least 250,000 full-time jobs to the U.S. economy over the course of five years.  The rule says that such costly regulations should be subject to heightened rule making procedures, including hearings.  
The interim final rule also formalizes the process for petitions for rulemaking and will “explicitly allow members of the public to file petitions requesting that the Department conduct a retrospective regulatory review of existing regulations and guidance.” This is  consistent with the recent final updates to the Uniform Grant Guidance in 2 CFR 200.105(b) and will preclude ED from making promulgations in the future unless it identifies two deregulatory actions, aligned with an earlier executive order on deregulation from President Trump.  Additionally, the interim final rule places an emphasis on “identifying and assessing available alternatives to direct regulation, including economic incentives, to encourage the desired behavior.”  The rule notes that “for [fiscal year] 2020, any new incremental costs associated with a significant regulatory action must be fully offset by the elimination of existing costs through deregulatory actions.” 
A copy of the interim final rule can be found here. 
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[bookmark: _Toc52541970]Treasury OIG Publishes Guidance on CRF
The U.S. Department of the Treasury’s Office of the Inspector General recently published a frequently asked questions document concerning reporting, recordkeeping, and expected audit action under the Coronavirus Relief Fund (CRF). 
The guidance says that for auditing purposes, “all CRF payments received by the prime recipient are subject to audit.”  The prime recipient is the entity that received a CRF payment directly from Treasury, most likely a State or local government.  Although the Treasury OIG will conduct the audit at the prime recipient level, the guidance notes that the audit may also include reviewing the subrecipients.  In addition, the Uniform Grant Guidance (UGG) cost principles do not apply to CRF funds.  Instead, Treasury will look to guidance and frequently asked questions issued on the CRF as the criteria for determining whether costs were in fact allowable.  Other portions of the Uniform Grant Guidance do still apply, however, including 2 CFR Parts 200.303 on internal controls, 200.330-200.332 on subrecipient monitoring, and Subpart F of the UGG on audit requirements. 
CRF recipients should be cautious with following prior Treasury FAQs stating that for school reopening costs, Treasury will assume that expenses up to $500 per student are eligible and that documentation of the specific use of funds is not necessary under that threshold.  In light of the Treasury OIG guidance saying that all CRF payments will be subject to audit, it may be prudent to keep documentation even under the $500 threshold. 
The Treasury OIG guidance is available here.
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[bookmark: _Toc52541971]OGC Releases Guidance on Free Speech Policies
The Office of the General Counsel (OGC) for the U.S. Department of Education (ED) published a notice this week that issues guidance on recent federal free speech and religious liberty mandates published by the current administration.  Specifically, the notice addresses Executive Order 13798, titled “Promoting Free Speech and Religious Liberty,” the Attorney General’s October 6, 2017 Memorandum on Federal Law Protections for Religious Liberty, and Office of Management and Budget Memo M-20-09 dated January 16, 2020.  According to the notice, ED published the guidance to comply with the law and protect religious liberty in the administration of its grant programs. 

The guidance, located in the appendix of the notice, begins by detailing the ways in which ED’s existing regulations protect the religious freedoms of institutions and individuals.  This section reminds administrators of the eligibility of faith-based organizations for grants.  In particular, it says that faith-based organizations are eligible to receive direct grants and subgrants, and contract with grantees and subgrantees, on the same basis as any other organization.  This section also highlights that religious organizations that receive federal financial assistance have the right to use their facilities to provide ED-supported services but such assistance cannot be used for worship, religious instruction, or proselytization.  Lastly, this section says that States that use State constitutional provisions that prohibit public funds from benefitting religious organizations, also known as Blaine Amendments, as a basis to deny faith-based organization contracts or grants, violate ED regulations.  

The guidance also introduces a process to allow faith-based organizations and individuals to inform ED of a burden or potential burden on religious exercise under the Religious Freedom Restoration Act (RFRA).  The guidance states that a person may have a private right of action under RFRA based on a burden to religious exercise.  Persons who have such a burden may inform ED by submitting to the agency their name; contact information; consent for ED to use their identity; a description of the religious exercise at issue; and a description of how ED or another entity has substantially burdened religious exercise.  The guidance states that submissions should be sent to RFRA@ed.gov and within 30 calendar days of ED’s receipt, it will “apprise” the sender, in writing, of any additional actions ED will take with respect to the submission. 

Finally, the guidance identifies the role within ED that the Center for Faith and Opportunity Initiatives (CFOI) plays as a resource on issues of religious liberty.  According to the guidance, CFOI collaborates with faith and community leaders to maximize participation of religious organizations in ED programs and eliminate barriers in the grantmaking or regulatory process to safeguard religious liberty. 

A full copy of the notice and guidance can be viewed here. 
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[bookmark: _Toc52541972]OCR Provides FAQs on Distance Learning Protections
The U.S. Department of Education’s (ED’s) Office for Civil Rights (OCR) released guidance Monday on how to ensure compliance with federal civil rights requirements during online learning, hybrid instruction, and return to schools.
While the transition to distance education happened rather suddenly in March, ED says, “States and school districts have… now had months to plan and develop systems and processes to ensure the provision of high-quality instruction.”  Therefore, it is ED’s “expectation” that any schools will “make every effort to return to the classroom,” and that any phase-in plans will meet civil rights requirements.  ED also says that school districts may not require parents to sign waivers of rights under Section 504 of the Rehabilitation Act as a condition of receiving appropriate services.
ED notes that any plans to reopen may not prioritize students “based on race, color, or national origin,” instead focusing on other classifications.  However, the agency notes that it “understands that there may be circumstances where schools decide to prioritize in-person instruction for students with disabilities” in order to provide a “free and appropriate public education” (known as FAPE).  The document also discusses the circumstances under which a school district must waive any face covering requirements for students with disabilities – for example, for students who have extreme sensory issues or other health care needs.
Finally, the document notes that schools that provide distance learning must still comply with civil rights laws like Section 504 and the Americans with Disabilities Act, making “local decisions” that balance their obligations with health and safety.  For example, meetings and evaluations must still take place, but many can be conducted remotely.  Title IX allegations may still be filed, and schools must still conduct investigations, but those procedures and timelines may be modified, as allowed under regulations, for “good cause.”
The OCR guidance is available here.
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[bookmark: _Toc52541973]OSEP Offers COVID-19 Special Education Guidance
The U.S. Department of Education’s (ED’s) Office of Special Education Programs issued a question and answer (Q&A) guidance document on Monday responding to inquiries concerning implementation of the Individuals with Disabilities Education Act (IDEA) Part B provision of services during the current COVID-19 crisis.  In general, ED reaffirms IDEA standards in response to the difficulties COVID-19 presents on educators and students and reminds stakeholders that no matter what primary instructional delivery approach is chosen, State educational agencies, local educational agencies (LEAs), and individualized education program (IEP) teams remain responsible for ensuring that all children with disabilities continue to receive a free and appropriate public education (FAPE) and have “the chance to meet challenging objectives.”  

ED acknowledges that, due to COVID-19, some of the special education and related services included in a child’s IEP may need to be provided in a different manner.  To ensure a child with a disability has an IEP in effect at the start of the 2020-2021 school year, the Q&A advises that IEP teams should consider “alternate available instructional methodologies or delivery, such as online instruction, teleconference, direct instruction via telephone or videoconferencing, or consultative services to the parent (if feasible).”  The guidance notes that IEP teams must consist of, “among other participants, parents of the child, not less than one regular education teacher of the child (if the child participates in the regular education environment), and not less than one special education teacher (or provider) of the child.”  Maintaining IDEA standards, the Q&A reminds administrators that an amendment to an IEP cannot take the place of an annual IEP team meeting and that a child’s entitlement extended school year (ESY) services continues to apply even if schools and other facilities are closed due to COVID-19. 

ED responds to inquiries on exceptions to initial evaluations and flexibilities on IEP team meeting requirements, considering the limited access to schools and in-person meetings.  The Q&A cites to IDEA regulations to highlight that initial evaluations must be conducted within 60 days of receiving parental consent unless the State has established a timeframe within those 60 days.  In regards to the IEP meetings, ED encourages educators to take advantage of the flexibilities in IDEA regulations that allow “LEAs to conduct initial and annual IEP team meetings through alternate means.”  Such alternate means could include a “telephone or videoconference call (if feasible and consistent with privacy standards) if acceptable to the parents and other IEP team meeting participants.” 

Finally, the guidance document discusses reevaluations when staff cannot conduct in-persons meetings and says that LEAs should “investigate all appropriate assessment instruments and tools to determine if they can be administered remotely.”  The guidance adds that evaluations of the child must be based on personal observations (whether in person or through videoconference) and that test and other evaluation material must be used for the purposes for which the assessments are valid and reliable. 

A full copy of the guidance can be viewed here.
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[bookmark: _Toc52541975]ED OIG Criticizes ESSA Plan Review Process
A report issued Monday by the U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) took issue with the process that the agency used to approve new State plans under the revised Every Student Succeeds Act (ESSA) in the year following that law’s passage in 2015.  
OIG found that the processes ED designed to review and approve State plans were compliant with the revised statute and were designed to provide a reasonable assurance that policy was followed with respect to ESSA and the McKinney-Vento Homeless Assistance Act.  However, ED did not always follow those plans, or the agency executed them in ways that raised questions about the propriety of the review for OIG.  For example, ED did not always retain records demonstrating documentation of peer review selection decisions or analysis of peer review comments.  The agency also did not have adequate documentation to ensure that it had considered the conflict of interest information it collected from peer reviewers before assigning them to panels.
For OIG, these concerns about peer reviewers were extensive.  Though reviewers themselves were overwhelmingly positive about the process and the technical assistance provided, OIG found that ED did not have documentation to explain why some peer reviewer applicants were elected to participate in the plan approval process while others – which an internal review board had rated as more experienced – were not.  In addition, email instructions from some senior staff directed the board to give certain applicants a “second look,” even though some of these applicants were rated between 2.5 and 4 out of 5 (only one was incorrectly scored based on experience).  Though OIG contacted several current and former high-ranking officials, none could say why applicants rated 4.5 or 5 were rejected while others were approved or promoted to “round out the slate.”
ED told OIG that it requested information on the State in which an employer was located only if the peer reviewer worked for a State educational agency, but OIG suggested that there were broader concerns over conflicts of interest if a peer reviewer knew, or had worked with, other State officials in a private or public capacity.
Further, the peer reviewer recommendations were not always followed.  OIG found dozens of instances where peer reviewers found that States did not meet 72 of 342 requirements, but ED did not include those in interim feedback letters.  By contrast, there were instances where reviewers agreed that 22 of the requirements had been met but ED officials required changes to State plans before approval.  ED noted in response to this issue that “an email from a former Deputy Assistant Secretary… stated that the Department sometimes communicated and resolved State plan deficiencies over the phone rather than recording the deficiencies in interim feedback letters.”
Finally, OIG noted that not all versions of State plans were available on the agency’s website as required by law.  OIG recommended that all submissions and resubmissions be made available “to promote full transparency.”
ED policy requires that a final corrective action plan be developed within 30 days of issuance of the report, but it is unclear how those processes will be revised to reflect the fact that every State currently has an approved State plan and no new State plans will be approved any time soon.
The OIG report is available here.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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