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Appropriations Bill Restricts ED Reorganization
In the Congressional conference report accompanying the appropriations bill signed into law last week, which includes funding for the U.S. Department of Education (ED) for all of fiscal year (FY) 2019, lawmakers incorporated language restricting the use of funds for reorganizing offices within ED and reminded Secretary of Education Betsy DeVos that certain reorganization actions require Congressional approval. 
The report states that lawmakers are concerned about parts of the Secretary’s proposal to reorganize ED, which reportedly includes merging the Office of Career, Technical, and Adult Education (OCTAE) and the Office of Postsecondary Education, as well as eliminating the Office of English Language Acquisition (OELA) and instead bringing those responsibilities under the Office of Elementary and Secondary Education.  The report says that lawmakers are “concerned that the elimination or consolidation of either office will undermine the ability of the Department to fulfill not only its mission, but also Congressional directives to implement relevant programs and purposes.”  In addition, the report reminds the Secretary that OCTAE is authorized by statute and that any consolidation or reorganization would require Congressional approval. 
Continuing a trend started in the final FY 2018 appropriations bill, lawmakers again included language in this year’s bill restricting the use of any funds appropriated for FY 2019 or previous years “for any activity relating to implementing a reorganization that decentralizes, reduces the staffing level, or alters the responsibilities, structure, authority, or functionality of the Budget Service of the Department of Education.”  That language had first been included in the final FY 2018 appropriations bill passed earlier this year amid reports that the Secretary had begun to take steps to dismantle the budget office at ED. 
The restrictive language included in this year’s appropriations bill indicates that lawmakers on both sides of the aisle are not keen to approve at least certain portions of DeVos’ reorganization proposal. 
Author: KSC
[bookmark: _Toc526503544]ED Issues New “ESSA Flexibilities” Document
Yesterday the U.S. Department of Education (ED) issued new guidance on the Every Student Succeeds Act (ESSA) which is intended to “highlight… key flexibilities” given to States and districts under ESSA, both fiscal and programmatic.  The document begins by noting the importance of ESSA’s role in protecting disadvantaged students, students with disabilities, and English learners, but says that the 2015 law also added greater flexibility to the existing federal law.  It goes on to describe a number of those new flexibility provisions, including the eighth-grade mathematics exception, the ability for districts to use locally-selected high school assessments, and the ability of States to apply to administer innovative assessments in some districts.
It also briefly describes the use of alternative standards and assessments for students with the most significant cognitive disabilities as well as adaptive assessments.  The guidance reviews the exception for recently arrived English learners and the inclusion of English learner data in the subgroup.  It also discusses the ways in which States can structure different improvement activities for schools, how States can distribute School Improvement funds, and the option to provide Direct Student Services.  ED highlights the transferability of funds through Title V of the Elementary and Secondary Education Act, as amended by ESSA, as well as local consolidation of funds and the newly expanded State waiver process.
Most significantly, the guidance document notes that ED intends to revive the now-defunct Ed-Flex program “through an application process” during the 2018-19 school year.  ED also highlights the revised supplement, not supplant language in Title I as an avenue to flexibility for districts.
ED notes that States and districts must still comply with federal civil rights statutes and that the guidance does not create or confer any individual rights, but says that individual stakeholders are, in fact, an important part of the process.  Contemporaneous with the State and local flexibilities document, ED released a “parent guide” to that flexibility which it indicates parents and guardians should use to push their districts and States to better tailor programs to student needs.  The guidance also puts responsibility for these decisions squarely on the shoulder of States and districts, highlighting the choices each makes.
The flexibilities document for States and districts is here; the parent guide on flexibility is here.
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The U.S. Department of Education (ED) recently announced additional delays in releasing new regulations regarding defenses for individuals that default on their student loans.  These revised borrower defense rules were meant to replace rules promulgated by the previous administration.  The delay shows that ED is at least reviewing the more than 38,000 comments it received upon announcing plans to rescind and revise the Obama-era rules.  ED officials acknowledged that many of the comments are very detailed and the agency claims it is committed to taking the time that is necessary to review and consider those comments.
This delay comes right on the heels of a ruling by Judge Randolph Moss in the U.S. District Court for the District of Columbia that ED’s decision to delay the effective date of the Obama administration’s borrower defense rules is arbitrary and capricious.  Judge Moss instituted an October 12th deadline for ED to submit additional reasoning for the delay.  If ED does not convince the judge that such a delay is necessary, then the Obama era rules will go into effect until ED is able to publish new final rules.  ED disclosed the new delay when counsel for ED informed the judge that the drafting of a final regulation would not be finished by November 1st, but emphasized that ED “remains committed to rescinding the 2016 rule.”
Student advocates said the comments on the new proposal, which ED cited as the main cause for the delay, were signs of a larger issues with ED’s plan for the regulations.  Toby Merrill, one of the lawyers representing the student borrowers who brought the suit in federal court, said ED officials should scrap efforts to revise it.
“This rule is so fundamentally flawed, no amount of time could put the Department’s proposal on strong legal footing,” said Merrill, the director of the Project on Predatory Student Lending.  Adam Pulver, an attorney with Public Citizen Litigation Group who is also representing student borrowers in the lawsuit, said the delay in a new rule’s implementation will give Moss more incentive to revive the 2016 regulation given how far away any implementation date would be for the delayed rule.  If ED cannot issue the new rules by November 1st, 2018, then any rule they do promulgate cannot go into effect until July 1st, 2020, according to regulatory rules for programs under the Higher Education Act.
ED is also going to miss the November 1st deadline for revised “gainful employment” regulations that evaluate vocational education programs’ effectiveness based on the cost of their students’ annual loan payments compared to their earnings.  This delay means the gainful employment rules issued by the previous administration will stay in effect for at least another year.  ED officials say the gainful employment rule will hopefully be finalized before the end of the year, although an exact timeline was hard to estimate given the role other agencies have in the regulatory process.
Resources:
Emily Wilkins, “Student Loan, Gainful Employment Rules Delayed, Official Says,” Bloomberg Government, October 2, 2018.
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[bookmark: _Toc526503547]Officials to Depart from ED
Two officials at the U.S. Department of Education (ED) have or are reportedly planning to leave the agency.  
ED Inspector General Kathleen Tighe will retire at the end of November after serving 30 years in the federal government, which previously included working in the Office of the Inspector General at the Department of Agriculture and General Services Administration.  The Deputy Inspector General, Sandra Bruce, will serve in Tighe’s role in an acting capacity until President Trump nominates, and the Senate confirms, a permanent replacement. 
In addition, Adam Kissel, the Deputy Assistant Secretary for higher education, departed ED last Friday.  Kissel was vehemently opposed by Senator Patty Murray (D-WA), who expressed concerns at the time of his hiring last year about his prior vocal opposition to the Obama administration’s Title IX guidance related to campus sexual assault.  Kissel previously worked for the Charles Koch Foundation and the Foundation for Individual Rights in Education. 
Resources:
Kimberling Hefling, “Deputy Assistant Secretary for Higher Education Departs Administration,” Politico, October 4, 2018. 
Michael Stratford, “Education Department’s Inspector General Plans to Retire,” Politico, October 2, 2018. 
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[bookmark: _Toc526503548]ED Will Investigate Impact of Transgender Bathroom Policy
The U.S. Department of Education (ED) has indicated that it will investigate whether a school district contributed to the sexual assault of a five-year-old girl by creating a policy that allows transgender students to use the bathroom that corresponds to their gender identity.
Parents at a Georgia school say their daughter was sexually assaulted in the girls’ restroom by “a male student who identified as gender fluid,” says ED in a September letter.  
ED’s Office for Civil Rights (OCR) has said that it will investigate both the appropriateness of the bathroom policy as well as how school officials handled the complaint (the complaint suggests the school retaliated against the parent for reporting the incident).  Previously, Secretary of Education Betsy DeVos has said that how schools accommodate transgender students should be a State and local matter and that the federal government should remain neutral.  The administration recently stopped investigating complaints of discrimination from transgender students over bathroom use.  But this case indicates a potential shift in federal policy, suggesting that such policies violate Title IX of the Education Amendments of 1972, the statute which prohibits discrimination on the basis of sex, by creating a hostile environment for girls.
The conservative Christian group Alliance for Defending Freedom, which helped to file the complaint to ED in May, said that “[s]chools have a duty to protect the privacy and safety of all students and Decatur Schools clearly failed this young girl.”  “The current approach that many schools are taking of passing these transgender bathroom policies isn’t working; they fail to provide basic privacy or ensure the safety of all students,” the complaint states.
Advocates for transgender students, however, say that the allegations that the policy contributed to this attack are baseless, and that they are concerned the upcoming investigation may be biased.  ED’s letter to the complainant is available here.
Resources:
Evie Blad, “Feds to Investigate Whether School’s Transgender Policy Created ‘Hostile Environment for Girls,’” Education Week: Rules for Engagement, October 3, 2018.
Caitlin Emma, “DeVos Investigates Whether School Transgender Bathroom Policy Led to Sexual Assault,” Politico, October 3, 2018.
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[bookmark: _Toc526503550]Charter Schools Need More Oversight, OIG Says 
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) said in a report this week that the federal government needs to do a better job of examining which charter schools are closed – and which are not – by State authorizers.
The report examined charter school systems in three States (Arizona, California, and Louisiana) in the 2011-2012 and 2012-2013 school year.  Overall, OIG said, ED did not provide enough information and guidance to ensure that States and authorizers knew how to effectively manage charter school closures.  In particular, OIG found that States did not always meet requirements for closing out grants at charters that received federal funds under the Individuals with Disabilities Education Act, Title I of the Elementary and Secondary Education Act, and others.  Closing charters also often failed to safeguard student information and dispose of assets, the report said.
OIG suggested that ED take steps to review State guidance and policies on charter closures and offer better guidance and risk assessment.  
The full report on charter closures is available here.
Resources:
Alyson Klein, “Ed. Dept. Needs to Do a Better Job of Probing Charter Closures, Report Finds,” Education Week: Politics K-12, October 1, 2018.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
© Brustein & Manasevit, PLLC 2018
Contributors: Julia Martin, Steven Spillan, Kelly Christiansen
www.bruman.com
www.bruman.com
image1.PNG
M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




