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[bookmark: _Toc53137076]White House Halts Stimulus Negotiations, Then Reconsiders
President Trump, in a series of tweets on Tuesday, said the White House would halt all negotiations on another round of stimulus funding until after the November election.  The President’s tweet stated that “I have instructed my representatives to stop negotiating until after the election when, immediately after I win, we will pass a major Stimulus Bill that focuses on hardworking Americans and Small Business.” 
Several hours after the President’s initial tweet, he shifted course, calling for a smaller piece of legislation that would offer another round of stimulus checks to Americans, funding for small businesses, and financial assistance for airlines.  Speaker of the House Nancy Pelosi (D-CA) and other Democrats say they are generally opposed to passing standalone stimulus bills, instead pushing for a comprehensive package, with the exception of an attempt to pass a bill only addressing airlines last week that ultimately failed.  Congressional leaders are reportedly now in discussions with the White House on passing a standalone bill for stimulus checks for Americans. 
Even if Congressional leaders in the House and Senate are able to strike a deal with the White House on a handful of standalone bills, there is concern that there is not enough time to get several pieces of legislation passed in the Senate before the election, especially given Republicans’ plan to move forward with considering President Trump’s nominee for the U.S. Supreme Court, Amy Coney Barrett.  
The President did not specifically mention additional aid for schools, but Assistant Education Secretary for Planning, Evaluation, and Policy Development Jim Blew reportedly said this week that the U.S. Department of Education is preparing for the possibility of a standalone stimulus bill for education, while also beginning work on crafting the agency’s budget request for fiscal year 2022.  Senate Majority Leader Mitch McConnell has also repeatedly included school assistance in his discussions of stimulus aid.
Resources:
Andrew Duehren and Kristina Peterson, “Trump Calls for Some Covid-19 Relief Measures After Shutting Down Stimulus Talks,” Wall Street Journal, October 7, 2020.
Bianca Quilantan, “Education Department Eyes ‘Stand-Alone’ Stimulus for Schools, Top Official Says,” Politico, October 7, 2020.
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At the Association of Educational Federal Finance Administrators (AEFFA) annual conference this week, held virtually due to the COVID-19 pandemic, several staff from the U.S. Department of Education (ED) spoke to attendees on issues related to the CARES Act and ED auditing activities.
LaKesha McKenzie and Daniel Schreier from the Office of Elementary and Secondary Education (OESE) provided an overview of CARES Act funding, discussed lessons learned from funds under the American Recovery and Reinvestment Act, and offered potential compliance concerns with regards to the CARES Act programs.  On the first topic, the OESE staff reminded attendees to pay attention to cash management, ensure they are obtaining prior approval for equipment purchases as well as monitoring equipment and inventory, follow subrecipient monitoring requirements, and update their monitoring tools and risk assessment to reflect the CARES Act programs.  In addition, in response to an inquiry regarding whether teacher salaries that are not otherwise federally funded would be allowable under the Elementary and Secondary School Emergency Relief (ESSER) Fund, Dan Schreier responded that it would probably generally be allowable under the “other activities that are necessary to maintain the operation of and continuity of services in local educational agencies” allowable use of funds included in the CARES Act statute.  He added that there could be “nuances” but that it is a “fair assumption” that it would be allowable. 
Other ED staff also told attendees during the session that additional information on equitable services under the CARES Act will be coming “soon.”  In addition, ED officials said that more information on auditing CARES Act funds for the compliance supplement will be coming “in the not too distant future.”  (When the 2020 Compliance Supplement was released earlier this year, the Office of Management and Budget told stakeholders that an appendix related to CARES Act programs would be released at a later date).
Finally, Keith Cummins from ED’s Office of Inspector General presented information on recent auditing activities, including charter management organization audits and disaster recovery work.  As to what to expect for the OIG’s CARES Act monitoring, Cummins gave a brief outline that included a focus on local educational agencies’ use of funds for technology and practices for safeguarding assets from misuse or loss for the ESSER fund, testing States’ allocation process and monitoring the use of funds under the Governor’s Emergency Education Relief Fund, and reviewing ED’s internal controls and selecting particular institutions of higher education to review the student financial aid portion of funding under the Higher Education Emergency Relief Fund. 
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The Office of Special Counsel this week called on Secretary of Agriculture Sonny Perdue to reimburse the federal government for the costs associated with an August rally in North Carolina.  Special Counsel said that the event – during which Perdue encouraged those in attendance and those watching remotely to vote for the President’s reelection – constituted a violation of the Hatch Act.  That law prohibits federal employees, aside from the President, from campaigning on the job or using federal resources for political purposes.  
“While Secretary Perdue has an unquestioned First Amendment right to campaign for the president on his own time and in his personal capacity, he has no such right to do so in his official capacity and at taxpayer expense,” wrote Ana Galindo-Marrone, chief of the watchdog’s Hatch Act unit.  The letter was addressed to an official at Citizens for Responsibility and Ethics in Washington, a private advocacy group that filed a complaint against Perdue for his statements in North Carolina.
Perdue has also come under fire for including letters in food aid boxes to school districts which advocates say also violate the Hatch Act by supporting the President’s reelection.  A number of school districts – including Los Angeles and San Diego – have announced they will remove the letters before distributing the boxes to families.
Resources:
Kevin Freking, “USDA Head Cited for Breaking Law by Backing Trump Reelection,” Associated Press, October 8, 2020.
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The U.S. Department of Justice (DOJ) filed a lawsuit Thursday accusing Yale University of violating federal civil rights law by discriminating against applicants based on race.  DOJ says that the school’s admissions process violates federal civil rights laws that outlaw discrimination on the basis of race (and Supreme Court precedent that allows for race to be considered as part of a “wholistic review” of an applicant’s portfolio) by relying on an “oversized, standardless, intentional use of race” that favors Black and Hispanic applicants at the expense of their white and Asian peers.  DOJ denies that Yale uses a “narrow, time-limited, and targeted” consideration of race to achieve specific and defined educational goals, but instead has “institutionalized the use of racial preferences as a permanent feature” in admissions.   
The school acknowledges that it considers the race of applicants in the admissions process, but says that race is one element in a “multi-stage examination” of an applicant.  Yale’s President said that the school would not change its admissions policies and would defend them in court.  DOJ eliminated guidance in 2018 that said colleges could consider race in trying to make campuses more diverse, but Supreme Court precedent from as recently as 2016 will still control the case.
The lawsuit follows more recent challenges to university admissions policies, including a federal court lawsuit, backed by the administration, where a number of Asian-American students have challenged the race-conscious admissions process at Harvard University.
Resources:
Michael Stratford, “Trump Administration Sues Yale Over Use of Race in Admissions,” Politico, October 8, 2020.
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The Office of the Inspector General (OIG) for the U.S. Department of Education (ED) published a report last week of an audit that it conducted on ED’s use of disaster recovery funds authorized by the Bipartisan Budget Act of 2018. 

OIG found that ED designed but did not always implement policies and procedures for awarding and monitoring grantees’ use of the disaster recovery funds.  Specifically, ED’s Office of Postsecondary Education (OPE) did not implement all relevant Discretionary Grant Handbook processes and Internal Control Plan risk mitigation strategies as designed.  OIG estimated that OPE, the ED office responsible for making these awards, made errors resulting in improper awards totaling at least $242,232 made to seven of the 26 grantees whose applications were selected for review.  The audit reviewed the Defraying Costs and the Emergency Assistance programs authorized by the Act. 

On February 9, 2018 Congress authorized a total of $175 million to be spent on these programs to help postsecondary schools meet the educational needs of individuals affected by Hurricanes Harvey, Irma, and Maria and the 2017 wildfires.  The Act set aside $75 million to help defray the unexpected expenses associated with enrolling displaced students and $100 million to help schools and students in areas directly affected by a covered disaster or emergency.

OIG found that ED improperly awarded grants to: (1) one ineligible grantee; (2) one applicant that identified itself as both the school receiving displaced students and the school affected by the disaster; (3) one applicant that omitted the required displaced student data on the school from which the student was displaced; (4) two applicants whose applications included unallowable costs; and (5) one applicant for an amount greater than the applicant requested.

In addition to the findings, OIG provided a list of recommendations to help OPE comply with the award rules.  The recommendations include that OPE take appropriate action to correct the improper awards made, review the application information for the 59 grantees that were not part of the audit, take appropriate action to correct application inaccuracies or instances of unallowable activities, and review all grantee files to ensure that all post-award activities are completed and recorded in the official grant files. 

A link to the full report can be found here.

Author: ASB
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming virtual trainings.  Topics cover a range of issues, including COVID-19 related issues, grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming virtual training topics and to register, visit www.bruman.com/virtualtrainings/.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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