THE FEDERAL UPDATE		2
October 11, 2019
[bookmark: OLE_LINK4][bookmark: OLE_LINK5][bookmark: OLE_LINK1][bookmark: OLE_LINK2][bookmark: OLE_LINK7][bookmark: OLE_LINK8][bookmark: OLE_LINK3][bookmark: OLE_LINK6][bookmark: OLE_LINK9][bookmark: OLE_LINK10][image: Brustein & Manasevit, PLLC Attorneys at Law; 3105 South Street, NW; Washington, DC 20007; phone 202-965-3652; fax 202-965-8913; e-mail bruman@bruman.com; www.bruman.com]The Federal Update for October 11, 2019
From:	Michael Brustein, Julia Martin, Steven Spillan, Kelly Christiansen
Legislation and Guidance	1
ED Issues Final Equitable Services Guidance	1
President Signs EO on Transparency in Agency Guidance	2
News	3
Stakeholders, Consumer Advocates Oppose Alexander HEA Proposal	3
DeVos Criticized for Failing to Implement Court Ruling	3
Administration Files Brief in School Choice Lawsuit	4
Report Finds Over Half a Million Credentials Available	5
[bookmark: _GoBack][bookmark: _Toc21691547][bookmark: _Toc504484598] Legislation and Guidance 
[bookmark: _Toc21691548]ED Issues Final Equitable Services Guidance
The U.S. Department of Education (ED) has published final guidance on equitable services under Title I of the Elementary and Secondary Education Act which makes some changes to the draft version published in March of this year.  The final version adds information to a number of questions, and adds ten new questions which explore the obligations on local educational agencies (LEAs) regarding timing, contracting with providers, pooling, and how carryover is treated.
The final guidance notes that the LEA must initiate the consultation process, taking on the responsibility of starting the outreach process and annually contacting private schools to ensure they are speaking to an individual responsible for making decisions on Title I.  In addition, the LEA may impose some reasonable deadlines on private schools to ensure participation decisions are made in a timely manner.  However, LEAs may not unilaterally decide to pool funds, either for participating private schools or in the absence of a response from schools to outreach.
There is also new information in this guidance regarding how schools request a bypass of the LEA, and what recourse is available should a private school official not be satisfied with how a State ombudsman resolves a complaint brought regarding the services offered.  In that case, ED says, an interested party to the complaint may appeal a State’s resolution to ED within 30 days of the State’s resolution of the complaint.  ED pledges to make a decision no later than 90 days after receipt of the appeal.  This insertion of ED into the complaint process as a final arbiter is outside the statute, which does not articulate a role for ED in these complaints, but is not surprising given the Secretary’s interest in private schools as stakeholders.
ED notes in a cover letter for the guidance that it received more than 500 comments from more than 100 individuals and organizations regarding the draft guidance, and says that it tried to provide more clarity and substantive examples in the final version.  
The final equitable services guidance is available here.
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[bookmark: _Toc21691549]President Signs EO on Transparency in Agency Guidance
President Trump signed an executive order (EO) on Wednesday intended to improve government transparency with regards to guidance published by federal agencies.  
The “transparency and fairness” executive order requires federal agencies to ensure their guidance is easily accessible to the public.  Agencies will now have to compile their guidance in a “single, searchable, indexed database that contains or links to all guidance documents in effect.”  The administration notes that “guidance” does not include rules, decisions of agency adjudications, internal guidance, or internal executive branch legal advice or opinions.
In addition, agencies are now required to seek public comment on “the most important guidance they issue,” which likely means documents that are considered “significant guidance,” as defined by the Office of Management and Budget.  Requesting public comment on guidance is a practice that the U.S. Department of Education (ED) has already begun to implement, such as with the recent guidance under the Elementary and Secondary Education Act for Title I supplement not supplant and equitable services.  The EO also emphasizes that guidance is non-binding but rather an agency’s interpretation, as opposed to a regulation, which carries the full force of law.  Agencies must include a statement on every guidance document noting that it is non-binding – something that many agencies already do. 
Finally, in the process of creating the single, consolidated database of guidance documents, each agency must rescind any guidance that is no longer in effect, and any new guidance must be posted to the database.  ED has already withdrawn a significant number of outdated guidance documents as a result of a prior executive order, so this provision will likely not have a dramatic impact on the guidance that stakeholders currently rely upon. 
The full text of the executive order is available here.
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[bookmark: _Toc21691551]Stakeholders, Consumer Advocates Oppose Alexander HEA Proposal
A group of 42 education stakeholder organizations and consumer advocacy groups sent a letter to Senate Committee on Health, Education, Labor, and Pensions Chairman Lamar Alexander (R-TN) opposing the package of higher education bills he recently introduced in Congress.  
Alexander’s proposal includes several individual pieces of legislation that would make updates to the Higher Education Act, last reauthorized in 2008, but not go so far as to comprehensively overhaul the current law – one of the issues the organizations have with the legislation.  Others have also urged Alexander to move forward with a comprehensive overhaul as opposed to a piecemeal approach, including Senate Democrats.  
In their letter, the groups also express concern about the lack of provisions to “hold low-quality and sometimes predatory colleges accountable.”  In particular, the groups refer to for-profit institutions and a need for increased consumer protections to ensure students are not defrauded by low-quality programs. 
On the other side of the Capitol, House Democrats are reportedly readying their own Higher Education Act legislation, which would be a comprehensive bill similar to their Aim Higher Act introduced last year.  That legislation could be released as early as next week when Congress returns from recess.
The full letter to Alexander is available here. 
Resources:
Bianca Quilantan, “Education, Civil Rights, Consumer Groups Resist Alexander HEA Bill,” Politico, October 9, 2019.
Bianca Quilantan, “House Democrats’ Higher Education Act Proposal Said to be Near Unveiling,” Politico, October 8, 2019.
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[bookmark: _Toc21691552]DeVos Criticized for Failing to Implement Court Ruling
Secretary Betsy DeVos and the U.S. Department of Education (ED) have received harsh criticism from U.S. Magistrate Judge Sallie Kim for failing to honor the judge’s May 2018 order to cease recovering student debt from former students of Corinthian Colleges, which went bankrupt back in 2015.  While the judge has not taken a specific action, her comments hinted that DeVos could face some serious consequences.
“Whether it’s contempt or whether it’s sanctions, I’m going to entertain them,” Kim said during a recent hearing.  “I'm not sending anyone to jail yet, but it's good to know I have that ability.”  The underlying court case began in 2017 when some borrowers sued ED over claims it had ceased granting promised loan discharges for former Corinthian students.  The case has been on hold since ED appealed Kim’s preliminary ruling to the U.S. Court of Appeals for the Ninth Circuit in July 2018.  In the recent hearing, the judge has ordered the case continue, despite the pending appeal.
ED filed a report last month explaining that it has seized tax refunds and wages from at least 1,808 students.  ED is also in the process of providing refunds to at least 3,200 borrowers who ended up making unnecessary payments, some of which did so after being incorrectly told they owed money.  The plaintiffs in the lawsuit have asked Kim to hold DeVos in contempt for violating the order and impose sanctions, including possible fines on ED.  The judge is planning to order both parties to file briefs on the issue of contempt.
ED is taking full responsibility for violating the judge's order.  Charlie Merritt, a lawyer for the Department of Justice representing ED assured the judge that ED will bring itself into full compliance and make sure it remains in compliance in the future. 
Resources:
Joel Rosenblatt, "Trump’s Education Chief in Hot Seat Over Student-Debt Collection," Bloomberg, October 7, 2019.
Michael Stratford, "Federal Judge Slams DeVos, Education Department for Violating Order on Corinthian Loans," Politico, October 8, 2019.
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[bookmark: _Toc21691553]Administration Files Brief in School Choice Lawsuit 
The Trump administration has filed a “friend-of-the-court” brief in a federal case regarding a school choice program in Maine.  The question at the heart of the lawsuit is whether Maine violated the First Amendment by restricting religious schools from participating in a voucher program funded by the State, to which the Trump administration argues yes. 
The program in question allows students who live in towns too small to have a public school of their own to attend another school of their choice, with the cost covered by the State, but the program allows students to attend only nonsectarian schools in order to take advantage of the State benefit.  The administration argues that the U.S. Court of Appeals for the First Circuit must consider the 2017 Supreme Court case, Trinity Lutheran Church of Columbia v. Comer as part of making its decision.  That case, which was limited in scope, determined that the State of Missouri could not exclude a church preschool from receiving a State grant for playground resurfacing solely based on the school’s religious status.  The administration believes the same concept applies to the Maine program. 
“The Department of Justice is committed to ensuring that all children may participate equally in educational programs without discrimination because of their religion,” said Assistant Attorney General Eric Dreiband for the Civil Rights Division, in a statement.
The Supreme Court is also expected to take up a case this term challenging a school choice program from excluding religious institutions, which could result in a more far-reaching decision than the Trinity Lutheran case which applied only to that State’s grant. 
Resources:
Nicole Gaudiano, “Trump Administration Files Brief in Maine Voucher Lawsuit,” Politico, October 8, 2019. 
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[bookmark: _Toc21691554]Report Finds Over Half a Million Credentials Available
A recent report from Credential Engine – a nonprofit organization aimed at tracking credentials for the public – found that there are 738,428 credentials available in the United States through traditional secondary and postsecondary routes, but also through outside organizations.  In fact, almost half are offered by organizations not a part of the traditional secondary and postsecondary systems. 
The report categorizes four different sectors of education through which these credentials can be obtained, including postsecondary education institutions, open online course providers, non-academic organizations, and public and private secondary schools.  Among those four sectors, the report assembles a list of 17 different types of credentials available.  According to the report, which includes actual counts of credentials as well as some estimates, 370,020 credentials come from postsecondary institutions; 7,132 from open online course providers; 315,067 from non-academic organizations; and 46,209 from public and private secondary schools. 
Some credential options are easily accessible to find, including through the U.S. Department of Education’s Integrated Postsecondary Data System, but others are not contained in one neat database.  “This new estimate gives us a much clearer picture of the vast credential landscape – but it also suggests that we need far better tools and information to navigate the daunting number of credentials available today,” said Scott Cheney, executive director of Credential Engine. 
The full report is available here.
Resources:
“Revised Credential Census Doubles to Nearly 740,000,” Employment and Training Reporter, October 7, 2019. 
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
© Brustein & Manasevit, PLLC 2019
Contributors: Julia Martin, Steven Spillan, Kelly Christiansen
www.bruman.com
www.bruman.com
image1.PNG
M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




