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[bookmark: _Toc22297909]House Democrats Introduce Comprehensive Higher Ed Bill 
Democrats in the House Committee on Education and Labor have introduced a comprehensive bill to reauthorize the Higher Education Act.  The bill, known as the College Affordability Act, is intended to lower costs and expand access while addressing some issues that Democrats have with regulations issued by Secretary of Education Betsy DeVos.
The bill would create a federal-State partnership where federal funding would supplement State dollars, intended to reduce costs at public colleges and universities and make community college free.  Community college credits for dual-enrollment students still in high school would also be free.  The bill would increase the maximum Pell grant (though the annual amount of that grant would still be set by Congressional appropriators) and extend it to a possible 14 semesters to help students finish a degree.
Incorporating a bipartisan proposal for simplification of the Free Application for Federal Student Aid (FAFSA), the bill would make the process of applying for college aid simpler and would eliminate origination fees for all federal student loans.  The bill would also streamline the repayment process by reducing the number of repayment plans available to two – a fixed repayment plan and an income-based repayment plan – and would allow income-based repayment borrowers to recertify previous information rather than fill out forms every year.  Those with outstanding loans would be able to refinance existing debt against lower interest rates.  The Public Service Loan Forgiveness plan would be retained, with eligibility expanded to include health practitioners working in nonprofit hospitals and other health care facilities.  Teachers would see a reduced number of payments needed to qualify for total forgiveness of their federal student loans.  
There are also a number of provisions which would close loopholes, including formalizing in statute rules that would help borrowers escape liability for their loans if their schools collapse, and the legislation would change the 90-10 rule.  Federal oversight of accreditors would be strengthened as well, with new abilities and requirements to ensure high standards among schools.  A new unit would be created within the Federal Student Aid Office (FSA) which would be solely responsible for reviewing and investigating potential violations of the Higher Education Act and making recommendations to the Secretary.  A provision is included which would require the Secretary of Education to establish a debt-to-earnings threshold for training programs to gain access to federal student aid, creating a statutory gainful employment rule.
Changes to Title II would allow colleges and universities to apply for grants in partnership with States and high-need school districts to create new teacher preparation and residency programs.  Funding would be targeted to certification in special education and English-language instruction as well as general education programs.
The bill would strike the federal ban on the creation of a “student unit record,” a change that is designed to allow for better data collection and streamlining that could reduce administrative burden and allow outcomes to be linked with a number of factors.
Finally, the legislation would block the implementation of proposed sexual harassment and assault regulations under Title IX, with provisions it says would create stronger accountability to track and prevent assault, harassment, and hazing.
The legislation is designed to expand a smaller proposal introduced by Senate Committee Chairman Lamar Alexander (R-TN).  Democrats in both chambers had criticized the Alexander bill – which only included a FAFSA simplification and the same expansion of Pell to incarcerated students as in the House proposal – as being too small-minded.  If reauthorization of the Higher Education Act was going to happen, they argued, it should be comprehensive.
But Republicans and higher education advocates are dubious about the expansion in federal responsibilities contained in the bill.  Representative Virginia Foxx (R-NC), the top Republican on the House Committee, issued a statement saying that the bill was full of “burdensome requirements and bureaucratic red tape.”  Others questioned how Congress would pay for the bill’s estimated $40-billion-a-year cost.
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[bookmark: _Toc22297910]USDA Releases Analysis on SNAP Proposed Rule 
The U.S. Department of Agriculture (USDA) published an analysis on Tuesday showing that up to 982,000 children could lose their automatic eligibility for free school lunch and breakfast due to a recently-proposed rule making changes to the Supplemental Nutrition Assistance Program (SNAP). 
The proposed SNAP rule, published in July, would modify broad-based categorical eligibility for the program, resulting in fewer families receiving benefits.  Students whose families are eligible for SNAP are “directly certified” to receive free school meals without having to fill out an application.  With reductions in family eligibility for SNAP under the proposed rule, many students will lose that direct certification.  The rule is also expected to have an impact on schools’ poverty rates that determine their eligibility for the Community Eligibility Program, which is another way in which the proposed rule will impact students’ access to free school meals. 
According to the analysis released this week by USDA, of the 982,000 students that could lose their direct certification for school nutrition programs, about 445,000 children would still be eligible for free meals, but will have to fill out additional paperwork to obtain that eligibility.  In addition, approximately 497,000 children would be eligible to receive reduced-price meals with additional paperwork.  Only about 40,000 children would completely lose eligibility for free or reduced-price meals.  Advocates, though, express concern about the burden of requiring families to fill out paper applications on both the families as well as school systems that would have to process those applications.  
USDA’s estimate on the impact for school nutrition programs this week is approximately double the amount that USDA officials communicated unofficially to Congressional staff this summer.
The House Committee on Education and Labor’s Subcommittee on Civil Rights and Human Services held a hearing on Wednesday on the proposed rule’s impact on child nutrition programs which included testimony from Brandon Lipps, USDA’s Deputy Undersecretary for Food, Nutrition, and Consumer Services.  Many Democrats questioned Lipps as to why the information on the rule’s nutrition program impact was not released publicly sooner, but Lipps claimed the analysis was provided as soon as possible. 
On the other side of the aisle, the Ranking Member of the Subcommittee, James Comer (R-KY), emphasized in his opening statement that “all eligible children will continue to receive school meals.”  Comer also stated that the proposed rule will close a loophole in SNAP that allows families that exceed the income requirements to participate in the program. 
In light of the new information released this week, USDA has reopened the public comment period on the proposed SNAP changes for an additional 14 days.  The extended comment period will close on November 1st.  The proposed rule, where comments can be submitted, is available here and the USDA analysis is available here. 
Resources: 
Helena Bottemiller Evich, “Democrats Grill USDA Over School Meal Impact of Proposed SNAP Rule,” Politico, October 16, 2019.
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[bookmark: _Toc22297912]Assistant Secretary Collett to Depart from ED
The Assistant Secretary for Special Education and Rehabilitative Services, Johnny Collett, will no longer be with the U.S. Department of Education (ED) after today.  Collett has served in this position since January 2018 and led the Office of Special Education and Rehabilitative Services (OSERS), which administers programs under the Individuals with Disabilities Education Act and Vocational Rehabilitation Act.
Collett’s position will be temporarily filled by Mark Shultz, who currently serves as the Commissioner of the Rehabilitation Services Administration – a sub-office housed within OSERS.  Schultz served as deputy commissioner of education for the State of Nebraska prior to joining ED. 
“Johnny is a strong and passionate voice for individuals with disabilities, and he was a valued member of our team,” Secretary of Education Betsy DeVos said in a statement.  “His work to rethink OSERS and focus all of its work around achieving better results for students will leave a lasting mark.  I’m grateful for the time he spent in Washington and wish him all the best as he returns home to Kentucky.”
Neither ED nor Collett have provided a reason for his departure. 
Resources: 
Nicole Gaudiano, “Collett to Depart Office of Special Education and Rehabilitative Services,” Politico, October 16, 2019.
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[bookmark: _Toc22297913]ED, CFPB in Negotiation on Student Loan Servicers
The head of the Consumer Financial Protection Bureau (CFPB) has reportedly been in talks with the U.S. Department of Education (ED) regarding enforcement of federal requirements among student loan servicers.  CFPB director Kathy Kraninger said in a hearing of the Senate Banking Committee Thursday that she is “discussing” enforcement plans with ED, which she had previously said had been impeding her ability to enforce the rules.  ED terminated a memorandum of understanding with the CFPB in 2017, and limited access for outside enforcement agencies to documents and other information which could aid in enforcement activities.  
ED had also reportedly blocked efforts by the CFPB to intervene in the Public Service Loan Forgiveness program, where only about one percent of borrowers who have applied for forgiveness have been told by ED that they are eligible.  Sources told NPR that ED instructed loan servicing companies not to share information with the bureau about the vast majority of student loan borrowers, citing privacy concerns.  Those instructions prevented the CFPB from conducting any significant sort of intervention.
Kraninger had told members of Congress that the bureau was doing its best to enforce the law, but that lack of information was hamstringing the process.  In fact, she emphasized the statutory jurisdiction of the CFPB to oversee federal and private student loans in her testimony.  She said she wanted the two agencies to “come together and determine” how to balance ED’s oversight of student loan programs with the CFPB’s mandate to enforce federal consumer protection laws against servicers.
In the absence of information from ED, Kraninger said that the CFPB had been working directly with servicers to obtain information.  But she indicated that this effort might no longer be needed if ED implements the “NextGen” student loan administration plan it has proposed.  Still, Democrats were dubious that ED would allow CFPB a role, at least any time soon.  “If you're waiting for the Department of Education to give you permission to oversee the public service loan forgiveness program, you're going to be disappointed,” Senator Bob Menendez (D-NJ) told Kraninger. 
Seth Frotman, previously the student loan ombudsman at the CFPB, resigned last year.  Frotman sent a scathing resignation letter to then-head Mick Mulvaney, complaining about the lack of support for enforcement which he said left consumers with little protection.
Resources:
Michael Stratford, “Kraninger in Talks with DeVos Over Policing Federal Student Loan Services,” Politico, October 17, 2019.
Chris Arnold, “Turf War Blocked CFPB From Helping Fix Public Service Loan Forgiveness Program,” NPR, October 15, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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