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Both the House and Senate are in recess until after election day.
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[bookmark: _Toc527717121][bookmark: _Hlk527633935]President Instructs Agencies to Trim Five Percent for FY 2020
In a cabinet meeting Wednesday, President Trump asked federal agency heads to trim spending by five percent when preparing proposed budgets to send to Congress for federal fiscal year (FY) 2020.  
Despite increased deficits due to large military spending packages, tax cuts, and programs to fight opioid addiction, the President has said he wants to pivot toward budget austerity in the next year, in what the Chairman of the Council of Economic Advisers Kevin Hassett called “a much more aggressive stance” on spending.  Still, Congress has repeatedly ignored requests from the President to cut spending, even increasing funding in some programs, like Title IV of the Elementary and Secondary Education Act, that the President had suggested defunding entirely.
“I think you'll all be able to do it,” Trump said.  “Some of you will say, ‘Hey, I can do much more than five.’”
Resources:
Sarah Ferris, “Trump Threatens 5 Percent Spending Cut for Agencies, $700B Pentagon Budget,” Politico¸ October 17, 2018.
Author: JCM
[bookmark: _Toc527717122][bookmark: _Hlk527633969]Judge Orders Borrower Defense Rule into Effect
A federal judge on Tuesday ruled that the U.S. Department of Education (ED) could no longer hold up implementation of the controversial higher education regulation known as borrower defense. 
The rule allows forgiveness of student loans for borrowers who were deceived by institutions into taking out loans, or whose schools broke State consumer protection laws.  It required ED to create a “clear, fair, and transparent” process for handling loan discharge requests and to automatically forgive loans of some students at schools that have closed.  Secretary of Education Betsy DeVos delayed the implementation of the rule, saying it was poorly considered and that she would begin the process of rewriting it.  ED was then sued by a group of student borrowers who said the delay was improper.  The judge agreed, saying that ED had not followed appropriate administrative procedure in delaying the law and that its decision to do so was “arbitrary and capricious.”
ED now says it will begin work on a new version of the rule, saying that the current regulation is “bad policy,” but acknowledged that it must implement the rule as it stands, as per the judge’s order.
Resources:
Stacy Cowley, “Delayed Obama-Era on Student Debt Relief Is to Take Effect,” The New York Times, October 16th, 2018.
Author: JCM
[bookmark: _Toc527717123]ED Sued for Ignoring FOIA Requests on ESSA Title IV Funding
The U.S. Department of Education (ED) is facing a lawsuit from various advocacy groups claiming the agency has failed to fully respond to two requests for documentation submitted under the Freedom of Information Act (FOIA).  Both FOIA requests focused on ED’s position regarding the use of federal funds under Title IV-A of the Every Student Succeeds Act (ESSA) for purchasing firearms and training school personnel on firearm use and safety.  While ED has stated that it will not weigh-in any further on the firearms issue, certain advocates want more information regarding the agency’s decision not to get involved.
The law suit was initiated by Democracy Forward, the American Federation of Teachers, and the Southern Poverty Law Center after ED failed to respond to two different FOIA requests. The first FOIA request, filed August 27, 2018, sought records detailing the role the National Rifle Association (NRA) and other gun rights lobbying groups may have played in ED’s decision on the issue. Secretary of Education Betsy DeVos has said the law allows districts to use Title IV-A money to buy guns, although she will not issue any additional guidance on the matter. The second FOIA request, filed September 11, 2018, asked for information about which school districts wanted to arm teachers using federal funds. ED has yet to produce any of the requested information.
The three advocacy organizations noted that Secretary DeVos and her team have said they began considering the issue after receiving requests for information from States and school districts, but they haven't made all the information about those requests public. 
"[ED] continues to try to flood schools with guns, pretending that educators, administrators, school districts and parents want schools turned into armed fortresses, and that there is evidence that this will make schools safer—but they're refusing to produce any information, much less evidence, that backs up those false claims," said Randi Weingarten, AFT's president, in a statement.  "Meanwhile, I've heard from teachers around the country—many of them gun owners—who tell me that bringing guns into the classroom makes them less safe, not more. It's time Betsy DeVos started standing up for kids and teachers, not the NRA," Weingarten continued.
While ED has yet to comment on this issue, the FOIA rules do include exemptions that allow federal agencies to withhold disclosure of information.  The nine different FOIA exemptions include an exemption for privileged communication within or between agencies, including those communications that are part of the deliberative process an agency uses to make decisions and form policies.  In order to claim this exemption, the materials must be both “predecisional and deliberative.”  The burden of proving this lay with the agency claiming the exemption.  However, ED has yet to make any such claim.
Resources:
Alyson Klein, “Trump Team Sued for Not Releasing Records on Using Federal Money to Arm Teachers,” Education Week: Politics K-12, October 17, 2018.
Author: SAS
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GLSEN, an advocacy organization that works to improve schools and champion LGBTQ issues in K-12 education, released its most recent school climate survey on the school experiences of LGBTQ youth in schools.  One major focus of the survey is the challenges LGBTQ students face at school and the school-based resources supporting those students’ well-being.  GLSEN believes that specific school-based supports lead to a safer and more inclusive school climate.
The full GLSEN 2017 National School Climate Survey report includes information on LGBTQ middle and high school students' experiences, including:
· Hearing biased language, from both students and educators;
· Experiences of harassment and assault;
· Anti-LGBTQ discrimination;
· Effects of a hostile school climate on educational outcomes and psychological well-being; and
· The availability and utility of supportive school resources.
According to the report, progress has slowed in reducing levels of victimization experienced by LGBTQ youth.  The report also notes a halt in increasing access to some key school supports believed to improve mental health and educational outcomes for LGBTQ youth in K-12 schools in the United States.  The many findings within the 2017 National School Climate Survey include:
· Homophobic remarks and victimization leveled off in 2017, after years of measured improvements, with a steady increase in youth reporting negative remarks about transgender people, and a recent upward trend in the frequency of staff making negative remarks about gender expression.
· The vast majority of LGBTQ students (87.3%) experienced harassment or assault based on personal characteristics, including sexual orientation, gender expression, gender, religion, race and ethnicity, and disability. 
· Seven in ten LGBTQ students (70.1%) experienced verbal harassment at school based on sexual orientation, more than half based on gender expression (59.1%) or gender (53.2%).
· More than a third of LGBTQ students (34.8%) missed at least one day of school in the last month because of feeling unsafe at school, and at least two in five students avoided bathrooms (42.7%) and locker rooms (40.6%).
· The frequency of verbal harassment based on sexual orientation did not change from 2015 to 2017; however, physical harassment and assault based on sexual orientation did continue to decline in 2017.
· The frequency of verbal harassment based on gender expression increased from 2015 to 2017, after years of decline, and there were no improvements in reports of physical harassment and assault based on gender expression from 2015 to 2017.
The survey also found that school-based supports continue to have a positive effect on school climate. School staff supportive of LGBTQ students, gay-straight student alliances, LGBTQ-inclusive curriculum, and comprehensive and supportive policies are all related to safer schools and better educational outcomes. Yet, according to the survey results, LGBTQ students report that most of these supports are not available to them.
“This report should serve as an alarm bell for advocates and a call to action for anyone who cares about students’ wellbeing,” said Eliza Byard, GLSEN Executive Director. “Fortunately, the evidence continues to show that key interventions are working to improve students’ lives. We must continue to push to see them implemented in more schools, and support students who are organizing to improve their communities.”
Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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