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1News


1State AGs Sue ED over Gainful Employment Rules


2Senate Committee Approves Education Department Nominee


2Top Education Dems Reject DeVos’ School Choice Push




The House of Representatives has been in recess this week. Lawmakers will return to session on Monday, October 23rd. 
News 
State AGs Sue ED over Gainful Employment Rules 
A group of 18 State attorneys general, led by Maryland, filed a lawsuit this week against Secretary of Education Betsy DeVos over the suspension of a rule issued by the Obama Administration that regulates career-training programs in higher education.  The rule, known as “gainful employment,” withholds federal student aid under Title IV of the Higher Education Act from postsecondary vocational programs that have graduates who consistently end up with more debt than they can repay.  The rule was originally published in 2010 and took nearly five years to implement as a result of legal challenges that forced the Obama Administration to revisit and revise the rule.  The Trump Administration seems poised to rewrite the rule in its entirety, with much support from the for-profit sector.

Under the current rule, a program is considered to lead to “gainful employment” if the annual loan payment of a typical graduate does not exceed 20 percent of their discretionary income or 8 percent of their total earnings.  If a program exceeds these debt to income ratios, it risks becoming ineligible to participate in federal student aid programs.  Around 800 of the 8,700 programs reviewed by the U.S. Department of Education (ED) at the end of last year failed to meet the threshold.  Ninety-eight percent of those programs are offered by for-profit colleges, while the remaining 2 percent are at private nonprofit schools.  The rules require ED to cut off federal student aid to any program that fails twice in a three-year period or comes close to failure for four consecutive years. 

Since March, ED has given schools more time to appeal the agency’s measurement of their debt-to-earnings data, comply with disclosure requirements and meet other requirements associated with the rule. Prosecutors for the attorneys general say each of those steps have undermined the regulation’s aim of holding schools accountable for saddling students with hefty debt but without the skills needed to repay the money.  The State attorneys general are seeking injunctive relief, which if granted would force ED to immediately implement the rule.  The attorneys general say there has been a steady increase in consumer complaints against for-profit colleges in Maryland, and authorities have a responsibility to hold bad actors in the sector accountable.

“This is just the latest in a string of frivolous lawsuits filed by Democratic attorneys general who are only seeking to score quick political points,” said Liz Hill, an ED spokeswoman, in an email.  “While this administration, and Secretary DeVos in particular, continue work to replace this broken rule with one that actually protects students, these legal stunts do nothing more than divert time and resources away from that effort.”  
DeVos has derided the employment regulation as being overly burdensome and in need of an overhaul.  ED officials have said delaying elements of the rule was necessary in light of a federal lawsuit brought by an association of for-profit cosmetology schools seeking exemption.  The association claimed that the debt-to-income calculation in the rule wrongly excluded the tips that hairdressers often earn as a part of their overall pay.  A federal judge in June ordered that cosmetology schools in the association be given more flexibility in appealing the earnings data.  Though the judge said the ruling was meant to avoid “upending” the entire regulation, ED applied the rationale to all schools.

Democratic attorneys general have been waging fights in the courts to get the Trump Administration to uphold a series of regulations to protect students from predatory for-profit schools.  A separate lawsuit filed in July by 19 State prosecutors, including those from Maryland, Virginia and the District of Columbia, accuses ED of violating federal law by halting updates to a regulation known as the borrower defense to repayment.  That rule, which dates to the 1990s, wipes away federal loans for students whose colleges used illegal or deceptive tactics to get them to borrow money to attend.  The Obama Administration revised the rule last year to simplify the claims process and shift more of the cost of discharging loans onto schools, but DeVos suspended the changes over the summer.

Resources:

Danielle Douglas-Gabriel, “Maryland Leads States in Suing DeVos Over Dismantling of Rule to Regulate Career-Training Programs,” Washington Post, October 17, 2017.
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Senate Committee Approves Education Department Nominee
The Senate Committee on Health, Education, Labor, and Pensions (HELP) voted on Wednesday to approve President Trump’s nominee for General Counsel at the U.S. Department of Education – Carlos Muñiz – along with a number of nominees for other federal agencies. 

Muñiz testified in front of the Committee last month, garnering criticism from Democrats regarding his role in investigating for-profit institutions while serving as Florida deputy attorney general.  Democrats also expressed concern over Muñiz’s commitment to protect the civil rights of students.  

At the Committee meeting on Wednesday, Muñiz’s nomination was reported favorably to the full Senate, but members voted along party lines with all Democrats on the Committee rejecting the nomination.  Next, the full Senate must vote on Muñiz’s nomination for final confirmation.  It remains unclear when that vote may take place. 

Muñiz is only the third ED nominee, including Secretary DeVos, to receive a hearing and a vote in the Senate.  Until recently, few nominees had been put forth by the Trump Administration for top positions at ED.  That process has sped up in recent weeks, but it is unlikely those nominees will testify in front of the Senate HELP Committee or be voted on within the next few weeks – in part due to the Senate’s packed schedule for the remainder of the year.  
An overview of which individuals have been nominated for or are serving in an acting capacity in the top positions at ED is available below.  
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Top Education Democrats Reject DeVos’ School Choice Push
Ranking Members of the House and Senate Education Committees, Bobby Scott (D-VA) and Patty Murray (D-WA), recently criticized Secretary of Education Betsy DeVos’ push to expand school choice.  Last week, DeVos published a proposed list of priorities for competitive grant funds at the U.S. Department of Education (ED), which included school choice.  

Murray and Scott both issued statements following the release of the proposed priorities expressing opposition to the Trump Administration’s attempts to steer money toward private schools.  “Instead of listening to the millions of students, parents, and teachers who stood up against her extreme ideological agenda, her proposal will allow her to prioritize applicants that would siphon taxpayer funds away from the public schools that serve the vast majority of students,” Murray said in a statement.  
Scott delivered a similar sentiment stating that “[d]espite the lack of evidence proving the effectiveness of vouchers, the Secretary is proposing to divert taxpayer dollars to private schools and for-profit interests through the use of supplemental priorities.” 

Although Congress has seemed uninterested in authorizing school choice-related programs, such as a number of proposals included in the President’s fiscal year 2018 budget request, the Administration has been pushing forward on its school choice agenda in any ways it can at the agency level – a trend likely to continue if Congress fails to authorize the school choice expansions the Administration is requesting. 

Resources:

Alyson Klein, “Democrats Decry Betsy DeVos’ Move to Prioritize ‘Privatization,’” Education Week: Politics K-12, October 12, 2017. 
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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