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[bookmark: _Toc22890296][bookmark: _GoBack]Cornyn Introduces Anti-Violence Legislation
Senator John Cornyn (R-TX) introduced legislation this week aimed at reducing mass violence incidents.  Although the legislation is not solely focused on increasing safety in schools, there are a number of provisions aimed at doing just that. 
The Restoring, Enhancing, Strengthening, and Promoting Our Nation’s Safety Efforts (RESPONSE) Act seeks to enhance enforcement of internet safety policies in order to ensure schools detect particular online activities that may indicate a student’s intention to harm himself or others so that appropriate services may be provided to that student.  The legislation also increases funding to the Departments of Justice and Homeland Security for active shooter drills for law enforcement agencies and first responders, which would provide a secondary benefit to school systems.  Finally, the bill addresses school safety by requiring the Department of Health and Human Services to compile best practices for K-12 schools as well as institutions of higher education to help these schools establish behavioral intervention teams “to identify students whose behavior indicates a threat of violence and ensure they receive the assistance and services they need.” 
The legislation also includes provisions to reduce the illegal sale of firearms and to expand mental health services and resources generally. 
In a statement on the Senate floor Wednesday, Cornyn said “by promoting best practices within our schools, as well as internet safety policies, we can help protect both students and school faculty and provide parents with a little peace of mind.”  But advocates say they are concerned about criminal referral being the first line of defense for schools rather than in-school counseling and disciplinary processes.
Resources:
Andrew Ujifusa, “Senator’s Anti-Violence Bill Backs Active-Shooter Training, School Internet Monitoring,” Education Week: Politics K-12, October 23, 2019. 
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[bookmark: _Toc22890297]ED Sends Reminder of Upcoming ESSA Deadlines
Assistant Secretary for Elementary and Secondary Education Frank Brogan sent a letter to chief State school officers on Thursday including reminders on a number of Every Student Succeeds Act (ESSA) requirements, including State plan amendments, school identification, and report cards. 
Brogan reminds States that if they intend to make changes to their ESSA plan, any proposed amendments must be approved by the U.S. Department of Education (ED) before that modification is implemented, including changes to accountability indicators.  Any accountability determination-related amendments must be submitted to ED by February 3, 2020 in order to be used for school year 2020-2021 determinations. 
The letter also contains some reminders for States of their responsibility to identify schools needing improvement.  Any schools identified for comprehensive support and improvement, targeted support and improvement (TSI), or additional TSI (ATSI) in the 2018-2019 school year must implement their approved improvement plans in the 2019-2020 school year.  ED says the current school year may not be used for planning purposes.  In addition, State and local report cards must include specific information on those schools identified for improvement, and ED says that it will be checking report cards for compliance with this requirement.  Notably, ED also asserts in the letter that ATSI schools must be identified separately and independently from TSI schools, not as a subset of TSI schools that need additional assistance.  
Finally, the letter encourages States to utilize resources developed by one of ED’s technical assistance partners, which can be accessed here.  Should States have any questions on these issues, they are directed to email OESE.TitleI-A@ed.gov.
Author: KSC
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[bookmark: _Toc22890299]House Democrats May Subpoena Secretary DeVos
Democrats on the House Committee on Education and Labor sent a letter this week to Secretary of Education Betsy DeVos threatening to issue her a subpoena if the U.S. Department of Education (ED) fails to respond to information requests related to the closure of a for-profit chain known as Dream Center.
Chairman of the Committee Bobby Scott (D-VA) sent an initial letter in July requesting information about ED’s role in the for-profit’s closure.  Scott asserts that ED was aware of Dream Center’s misrepresentation to students that some of its institutions were accredited when they were in fact not, yet ED failed to take action.  According to his letter sent this week, ED did not “substantively” respond to his initial information request, providing only a few documents out of a much larger number requested by Scott.  The letter also claims that based on recently uncovered documents, the Committee has discovered that ED made financial aid payments to Dream Center institutions while they were unaccredited – a violation of requirements in the Higher Education Act. 
Scott says that if ED continues to “refuse to respond…the Committee is left to consider utilizing the full powers at Congress’ disposal to obtain these critical documents.”  In response to the letter, a spokesperson from ED said that the officials at the agency “have received the Chairman’s letter and are diligently reviewing it.”  “We will continue to comply with all lawful oversight requests.”
A copy of the letter to DeVos is available here.
Resources:
Bianca Quilantan, “House Democrats Warn They May Subpoena DeVos over Dream Center Documents,” Politico, October 22, 2019.
Author: KSC
[bookmark: _Toc22890300]Lawmakers Voice Concerns on LGBTQ Student Protections
A group of Democratic lawmakers has written to Secretary of Education Betsy DeVos and Assistant Secretary for Civil Rights Kenneth Marcus expressing concern about how the Office for Civil Rights (OCR) protects LGBTQ students.  While OCR is designed to help ensure equal access, they write, “recent studies have shown that vigorous enforcement of students’ rights is not occurring.”  They note that a study by the liberal think tank Center for American Progress (CAP) indicates that OCR is nine times less likely to take action on complaints of discrimination based on sexual orientation and gender identity than under the previous administration.  This shift has come as the Departments of Education and Justice rescinded guidance which interpreted Title IX of the Education Amendments of 1972 to protect students from discrimination on the basis of gender identity.  The current administration says it does not believe that Title IX protections extend to gender identity, which likely accounts for the reduction in the number of investigations and actions on that topic.  Still, lawmakers note that the overall number of sexual orientation and gender identity-related complaints filed each quarter has increased.  OCR also reportedly prioritized a complaint filed challenging gender-inclusive policies in a school district.
Lawmakers note that LGBTQ students experience significant bullying and harassment in schools, leading those students to be more vulnerable to school safety and mental health issues.  They also point out that OCR has not produced an annual report on actions taken since 2016, which might contradict the reports cited.
The letter requests information on instructions OCR staff might have received regarding processing complaints on sexual orientation or gender-related complaints, including in federal circuit court jurisdictions where judges have held that such discrimination is prohibited under Title IX.  It also asks for information regarding discussions between federal agencies, the White House, and conservative advocacy groups which may have led to changes in policies or priorities.
The letter to OCR is available here. 
Author: JCM
[bookmark: _Toc22890301]ED Official Resigns, Calls for Mass Student Loan Forgiveness
A. Wayne Johnson, a high-ranking official at the U.S. Department of Education (ED) and former chief operating officer for ED’s Office of Federal Student Aid (FSA), has announced his resignation and plans to run for an open Senate seat in Georgia.  His first policy platform centers on the ever-billowing student loan debt accumulated by students across the country.  Johnson, who would be running as a Republican, is proposing forgiving $50,000 in student debt for all borrowers, and providing a $50,000 tax credit for individuals that already paid off their loans.  
The total cost of Johnson’s proposal, according to some media outlets, would be about $925 billion.  Johnson is proposing to cover the cost with a one percent tax on corporate earnings.  Johnson told reporters he devised his plan after watching climbing defaults and realizing that a majority of student debt will never be repaid.  According to ED data, half of student loan borrowers haven’t paid even one dollar toward their debt’s principal five years into their repayment plans.  The Brookings Institute, a think tank in Washington, DC, also says 40 percent of student loan borrowers could default by 2023.
“We run through the process of putting this debt burden on somebody…but it rides on their credit files – it rides on their back – for decades,” Johnson told reporters.  Johnson was appointed to the top position at FSA in 2017.  Back in March of this year, he was replaced by Mark A. Brown, but Johnson stayed on as chief strategy and transformation officer, continuing his work on the Next Generation financial services environment which is aiming to modernize the technology and operational components that support FSA programs from application through repayment.  
While Johnson is joining a number of other politicians in calling for student debt relief, he is the first Republican to put forward a plan this aggressive.  Pundits were surprised by this move, especially considering that Johnson’s proposal is nearly $300 billion more expensive than the plan proposed by Democratic presidential hopeful Senator Elizabeth Warren (D-MA).  Still, Johnson’s plan does not go as far as Senator Bernie Sanders’ (I-VT) call for cancelling all $1.6 trillion in student loans.
Resources:
Annie Nova, “Trump Administration Official Resigns, Calls for Massive Student Debt Forgiveness,” CNBC, October 24, 2019.
Michael Stratford, “Top DeVos Aide Quits for Senate Bid, Endorses Canceling Student Loan Debt,” Politico, October 24, 2019.
Author: SAS
[bookmark: _Toc22890302]DeVos Held in Contempt of Court Over Student Loan Collection
Secretary of Education Betsy DeVos was held in contempt of court yesterday due to the U.S. Department of Education’s (ED’s) continued collection of student loan payments from former Corinthian College students, which the court had ordered ED to halt.  
The order from the court to stop collecting loan payments from these students came in May 2018 out of a class action lawsuit challenging the administration’s partial loan forgiveness policy, which has been struck down by the court.  ED continued to wrongly collect loan payments from approximately 16,000 borrowers.  In her contempt order this week, the judge also imposed a $100,000 fine, which will be paid by the federal government and placed into an account to benefit the borrowers who were impacted by ED’s erroneous loan payment collection.  ED must also provide the court with a monthly status update on its compliance with the original May 2018 order and send information to borrowers on the situation.  ED has said that the loan payment collections were based largely on errors committed by loan servicing companies but admitted that it had not provided robust enough oversight of those companies on this matter. 
It is rare for a court to hold a cabinet secretary in contempt of court, but it has been done a handful of times under other administrations.  ED is reportedly in the process of refunding payments to at least 3,200 of the borrowers who made unnecessary payments. 
Resources:
Michael Stratford, “DeVos Held in Contempt for Violating Judge’s Order on Student Loans,” Politico, October 24, 2019.
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[bookmark: _Toc22890303]Massachusetts AG is Suing ED Over Student Debt Relief
Mara Healy, the Massachusetts attorney general (AG), recently filed a lawsuit against Secretary of Education Betsy DeVos and the U.S. Department of Education (ED) over the student loan debt of more than 7,000 former students of the now defunct for-profit college chain, Corinthian Colleges, Inc.  This new lawsuit was filed due to ED’s failure to rule on a 2015 application for loan relief submitted by the Massachusetts AG office back in 2015.  The former Corinthian students in Massachusetts are just a small fraction of borrowers that have sought debt cancellation since Corinthian declared bankruptcy and closed its doors in 2015.
The students represented in Healy’s lawsuit attended Everest Institute, part of the Corinthian chain of institutions, in Massachusetts.  The original application for debt cancellation was filed after the State filed a lawsuit against Corinthian for violations of the Massachusetts’ Consumer Protection Act.  Last year, a federal judge ruled the group cancellation claim was properly submitted, but ED has yet to take action.  In the absence of official approval from ED, the more than 7,000 former Corinthian students have had to deal with massive repayment amounts.  Those that have been unable to keep up with the payment schedule have faced garnished wages and seizure of tax refunds.
Like most of the lawsuits against Corinthian, and the thousands of debt cancellation applications filed since 2015, Massachusetts is claiming that Corinthian committed fraud by misleading former students with inflated job placement rates, and other predatory practices that led to students taking out significant student loans.  This latest lawsuit comes just weeks after it was discovered that ED had allowed collections to continue on numerous loans currently under dispute in another lawsuit, leading a judge to hold DeVos in contempt for violating the order.  More than four years after Corinthian went under, ED is still facing various legal battles over its handling of the former students claim for debt relief.  This latest lawsuit shows that there is little chance of the issue going away anytime soon.
Resources:
Andrew Kreighbaum, “Massachusetts AG Sues DeVos Over Debt Relief,” Inside Higher Ed, October 23, 2019.
Michael Stratford, “DeVos Held in Contempt for Violating Judge's Order on Student Loans,” Politico, October 24, 2019.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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