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[bookmark: _Toc528320322]ED Shares Policy on Late Liquidations
Following a request submitted by Brustein & Manasevit under the Freedom of Information Act (FOIA), the U.S. Department of Education (ED) released policy directive 2-104 from the Office of the Chief Financial Officer (OCFO) regarding how the agency handles late liquidation requests from grantees and subrecipients.  ED first published a standard policy on consideration and resolution of late liquidation requests on January 28, 2005, in a memorandum and attachment from the Deputy Secretary to Chief State School Officers.  Based on subsequent experience and practice, OCFO issued a revision of that guidance on June 5, 2007 that further limited the circumstances under which late liquidation requests would be approved by ED.  The current policy, crafted in 2011 and revised in 2016, established internal procedures to further assist implementation of the 2007 policy by maximizing “the consistency of documentation needed to support requests and to help ensure the fair and uniform disposition of late liquidation requests.”
Generally, grantees and subgrantees are required to liquidate obligations with 90 days after the end of the period for which funds are available for obligation.  However, ED has authority under 2 C.F.R. § 200.343(b) to permit late liquidations in some circumstances. The current directive, which only applies to State-administered programs subject to Part 76 of the Education Department General Administrative Regulations (EDGAR), considers late liquidation requests in two phases.  Phase 1 requests are those submitted shortly after the normal 90-day period, but no more than 18 months after the end of the obligation period.  Phase 2 requests are those submitted more than 18 months after the end of the obligation period, but no later than five years after the last day ED could have obligated funds to a grant.  
For example, if a grantee receives a grant award on July 1, 2018, the obligation period would be July 1, 2018 through September 30, 2020 under the Tydings provision in section 421(b) of the General Education Provisions Act (GEPA) at 20 U.S.C. § 1225(b).  The late liquidation period would then run for 90 days, through December 29, 2020.  Phase 1 requests for late liquidation could be made between that date and March 30, 2022.  Phase 2 requests for late liquidation would be those made between March 31, 2022 and September 30, 2025.  
ED program staff will serve as primary advisers for review of the late liquidation request and recommendation of final action to the Senior Officer (Phase 1) or the Senior Officer’s recommendation to CFO whether to approve the request (Phase 2).  Program staff shall also recommend appropriate consultation with the OCFO, the Office of General Counsel (OGC), and/or the Risk Management Service (RMS) in the resolution of the request.  The involvement of OGC and RMS on Phase 1 requests appears to be at the discretion of the program staff, unless the request involves funds from more than one program office, or if the grantee is designated as high-risk or has special conditions placed on its grants.  In either of those circumstances, OGC and RMS must be consulted.  OCFO is also required to consult OGC regarding the decision to approve all Phase 2 requests.  Phase 2 requests must also include the Office of the Deputy Secretary (ODS) or Office of the Under Secretary (OUS), depending on which program office is involved.
According to the directive, any request covering less than $10,000 may be denied consideration during Phase 1, but it is at the discretion of the program officer.  Phase 2 requests, however, must exceed $10,000 to even be considered by ED.  According to the policy directive, Phase 2 requests may only be approved (and can only be considered) if it involves construction contracts or extraordinary circumstances.  The document does not define “extraordinary circumstances,” which would seem to give program offices substantial flexibility in deciding what constitutes such circumstances.  This will depend heavily on the documentation provided in support of the late liquidation request.  In order to receive full consideration, late liquidation files must include the following:
· The official Transmittal Form required by ED.
· All documentation received from the State or entity to support the request and any other documents provided by other outside entities consistent with the Transmittal Form.
· Copies of all letters/e-mails within ED or between ED and any outside entity regarding the request.
· Original request letter from the requesting entity including a signed attestation regarding the accuracy and representations of the request, as well as the justification that the request meets specific criteria (Phase 1 or 2) and extraordinary circumstances (Phase 2). 
· The signed attestation must be provided by the appropriate official of the State or entity, either the State program manager or equivalent for Phase 1 requests or the Chief State School Officer or agency CFO (or comparable officials, in the case of grantees that are not State educational agencies) for Phase 2 requests.
· Recommendation memo containing: justification (or lack thereof) of decision criteria on which the senior program officer makes his/her decision (Phase 1) or recommends action to the CFO (Phase 2); and justification (or lack thereof) of unusual circumstances by which the senior officer recommends action to the CFO (Phase 2).
· OGC and RMS comments on the request, as applicable.
· ODS or OUS comments on the request, as applicable (Phase 2 only).
· OCFO comments on the request, as applicable (Phase 1 only).
· CFO’s final decision (Phase 2 only).
· Final letter signed by the senior program officer (Phase 1) or the CFO (Phase 2) to the requesting State or entity indicating the final decision and reasons for that decision in accordance with the public guidance.
For grantees, the documentation in support of the request can be quite extensive, including documentation on the award such as expenditure reports, draw down of funds, balance sheets, or any other documentation to show why the request is necessary.  The documentation provided will receive close scrutiny, especially in cases where OGC is involved.  While this should serve as encouragement for grantees to liquidate funds in a timely manner, it does not mean late liquidation requests are impossible.  So long as the appropriate documentation is provided, and the circumstance warrants such actions, late liquidation requests can still be approved.
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[bookmark: _Toc528320323]OCTAE Releases Draft State Plan Guide for Perkins V
The U.S. Department of Education’s Office of Career, Technical, and Adult Education (OCTAE) released a draft State plan guide for Perkins V on Wednesday.  The guide outlines the options States have for submitting plans under the new law, what should be included in those plans, and the timeline for plan submission, approval, and issuance of Perkins V grant awards.
States have two options for submitting plans to OCTAE in 2019.  First, States may choose to submit a one-year transition plan for fiscal year (FY) 2019 and then submit a full Perkins V State plan in 2020 to cover the period of 2020-2023.  Second, States may opt to submit a full Perkins V State plan in 2019 that would include one year of transition and then a 4-year period covering 2020-2023.  States choosing the second option will be required to comply with all of the consultation and public comment provisions in Perkins V, but States that submit only a transition plan for FY 2019 will not be held to those requirements.  The guide notes, however, that regardless of which option they choose, States will not be required to submit State determined levels of performance for FY 2019 and can instead use that year to gather baseline data.
OCTAE anticipates issuing the final State plan guide in January of 2019, with required submission of transition or State plans in April of 2019.  OCTAE will have three months to review plans, and the first installment of the Perkins V grant funds will be released to States on July 1, 2019 with the second installment coming on October 1, 2019. 
The draft State plan guide for Perkins V is open for public comment for 60 days. Interested parties may submit comments through www.regulations.gov.  
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[bookmark: _Toc528320324]Federal Agencies Issue Updated Regulatory Agenda
The White House this week released its fall Unified Agenda, the combined listing of regulations planned across federal agencies for the coming year.  Among the regulations being considered for changes are those covering migrant education, special education, and higher education.
The U.S. Department of Education (ED) is reportedly considering regulations which would reduce the requirements for re-interviews to determine eligibility under the Migrant Education Program.  While noting that eligibility determinations are very important for program participation given the way they drive funding, ED says it will try to seek balance here.  “The proposed modifications,” ED states, “seek to reduce burden for State educational agencies while maintaining the integrity of eligibility determinations.”
Among the regulations more likely to be controversial are changes with the significant disproportionality regulations under the Individuals with Disabilities Education Act.  ED previously suspended regulations promulgated by the Obama administration which set a national standard for disproportionate discipline of or identification of minorities as students with disabilities because the agency claimed they would have unintended impact and were overly prescriptive.  New proposed regulations are expected in February of 2019, but it is not clear from the notice what the content is expected to be.
ED is also considering changes to the Education Department General Administrative Regulations (EDGAR) to allow faith-based organizations to participate more widely in federal programs, where permitted by law.  “The Department is exploring, for example, the extent to which the eligibility of faith-based entities to obtain grants from the Department and the activities that they may perform unnecessarily restrict participation by religious entities in the Department’s grant programs.”
ED also notes that it plans to remove and amend regulations that are no longer valid because of the changes made by the Every Student Succeeds Act.  Updates will be made to regulations under Title I of the Elementary and Secondary Education Act, but no new substantive regulations are indicated.  Regulatory definitions under the Rehabilitation Act of 1973 will also be updated to reflect changes made by the passage of the Workforce Innovation and Opportunity Act.  Additionally, ED will make significant changes to the regulations under the Carl D. Perkins Career and Technical Education Act as required by the reauthorization of that law this year.  For the most part, this will involve rescinding regulations under the Vocational Education Program, Tech-Prep, Tribally Controlled Postsecondary Institutions, and other smaller programs.  ED has indicated it will not issue new Perkins regulations pursuant to the newly reauthorized law.
The regulatory agenda for the Department of Education is available here.
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[bookmark: _Toc528320325]OMB Seeks Feedback on Federal Data Strategy
The Office of Management and Budget recently sent a memo to all federal agencies seeking feedback on the Federal Data Strategy, a long-term vision for modernizing the federal government in key areas that will improve the ability of agencies to deliver mission outcomes, provide excellent service, and effectively steward taxpayer dollars.  Agencies have until mid-November to provide feedback through www.strategy.data.gov.  
The Federal Data Strategy will apply to agencies responsible for data stewardship and information management, including:
· Program data: Data generated in carrying out the administration of a government program or mission, such as processing benefit applications or tracking services received.
· Statistical data: Data used to describe, estimate, or analyze the characteristics of groups, without identifying the individuals or organizations that constitute such groups, such as for research and evaluation.
· Mission-support data: Program data focused on internal government operations that apply broadly across government, such as government spending, performance, or personnel.
The Federal Data Strategy is currently under development and, by the spring of 2019, will set forth principles, practices, and a year-one action plan to deliver a more consistent approach to federal data stewardship, access, and use. The principles provide the foundation for agencies, while the practices are aspirational goals for a 5- to 10-year horizon to further the principles, and the action steps are agency activities to implement the practices in any given year. 
The 10 principles published earlier this year include:
· Ethical Governance
· Uphold Ethics: Monitor and assess the implications of federal data practices for the public and design checks and balances to protect and serve the public good.
· Exercise Responsibility: Practice effective data stewardship and governance including employing sound data security practices, protecting individual privacy, maintaining promised confidentiality, and ensuring appropriate access and use.
· Promote Transparency: Articulate the purposes and uses of federal data to engender public trust and comprehensively document processes and products to inform data providers and users.
· Conscious Design
· Ensure Relevance: Protect the quality and integrity of the data by validating that data are appropriate, accurate, objective, accessible, useful, understandable, and timely.
· Harness Existing Data: Identify data needs to inform priority research and policy questions and reuse data if possible and acquire additional data if needed.
· Anticipate Future Uses: Create data thoughtfully, considering fitness for use by others, and plan for reuse and build in interoperability from the start. 
· Demonstrate Responsiveness: Improve data collection, analysis, and dissemination with ongoing input from users and stakeholders through a cyclical feedback process of establishing a baseline, gaining support, collaborating, and refining continuously.
· Learning Culture
· Invest in Learning: Promote a culture of continuous and collaborative learning with and about data through ongoing investment in data infrastructure and human resources.
· Develop Data Leaders: Cultivate data leadership at all levels of the federal workforce by investing in training and development about the value of data for mission, service, and the public good.
· Practice Accountability: Assign responsibility, audit data practices, document and learn from results, and make needed changes.
The OMB memo includes 47 different principles under these categories listed above.  The principles are intended to guide the development of a comprehensive data strategy that encompasses federal and federally-sponsored program, statistical, and mission-support data.  These principles include concepts reflected in existing principles, such as those for the protection of personal information, for the management of information as an asset, for federal statistical agencies, and for federal evidence building.  These principles are intended to inform the development of practices and action steps for the Federal Data Strategy throughout the data lifecycle.
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[bookmark: _Toc528320327]ED Tries to Determine Cause of Low Employee Job Satisfaction
The U.S. Department of Education recently published a “Performance Work Statement” (PWS) seeking a contractor or consultant to help them with personnel issues.  Specifically, the agency is looking for assistance to “create a significant and sustained improvement in organizational effectiveness and efficiency within OESE [the Office of Elementary and Secondary Education]” and “to increase employee satisfaction, commitment, engagement, and productivity.”  The PWS notes that OESE has a staff of 200 employees, down from 270.  It also doubles down on the proposal to combine OESE and the Office of Innovation and Improvement into one office, and to move from a program-based structure to one based on “work functions (e.g., administering grant programs, establishing policy and spotlighting effective practices, and responding to grantees).”  It also notes that an employee satisfaction survey showed job satisfaction within OESE dropped 17 percent in 2018, down to 43 percent from a steady level of approximately 60 percent.  “OESE would like to examine the root cause of this drop in satisfaction,” the PWS says, “and see how it can be reversed in future years.”
This drop in satisfaction, however, comes on the heels of several recent actions by ED which seem to have been intended to nudge staff out the door.  This includes changes to the telework policy to limit teleworking to one day per week, closure of the agency cafeteria, and a memorandum alerting many employees that they will likely be reassigned as part of an effort to “broaden our horizons.”
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[bookmark: _Toc528320328]ED’s Chief Financial Officer Steps Down
Douglas Webster, the U.S. Department of Education’s (ED’s) Chief Financial Officer and Chief Acquisition Officer resigned late last week.  Webster is reportedly leaving ED for another position in the Trump administration.  His new post has not yet been announced.
Webster was confirmed by the Senate in December last year and began working as CFO in January.  He is the former risk management director at USAID.
Webster is the first confirmed Trump administration nominee at ED to leave his position.  Larry Kean, the head of ED’s Budget Office will serve as acting CFO until a permanent replacement is nominated and confirmed by the Senate.
Resources:
Caitlin Emma, “Education Department’s Chief Financial Officer Steps Down,” Politico, October 18, 2018.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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