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Legislation and Guidance 
ED Rescinds Nearly 600 Outdated Guidance Documents
The U.S. Department of Education (ED) announced today that it will rescind nearly 600 guidance documents across the agency for being outdated, unnecessary, or ineffective. 

ED first announced last Friday its decision to withdraw 72 guidance documents related specifically to special education.  ED’s actions immediately saw backlash from special education advocates, as well as Congressional members.  Early this week, ED provided additional information on its decision to withdraw the guidance documents and released a chart describing the reason each document was rescinded.  

Nearly half of the documents were issued in the 1980s and 1990s, making them outdated, and a majority of the others have been superseded by newer guidance or regulation.  In addition, other guidance was rescinded because it was targeted at a specific issue that is no longer relevant, such as how to use funds under the American Recovery and Reinvestment Act.   

“There are no policy implications to these rescissions,” ED spokeswoman Liz Hill said.  “Students with disabilities and their advocates will see no impact on services provided.”

ED’s press release today included a more comprehensive list of documents than the special education-specific guidance announced last week and outlined the actions ED has taken over the past few months to solicit public comment on this issue.  Same as the special education documents, this additional guidance identified for withdrawal is simply outdated or superseded by more recent guidance and regulations.  No substantive policy changes were made by the withdrawals. 
ED’s actions are part of its efforts to comply with an executive order issued by the White House earlier this year to reduce regulatory burden.  The guidance was identified for rescission by ED’s Regulatory Reform Task Force, which was assembled in April and includes career and non-career employees from the Department. 
The task force’s full status report identifying each piece of guidance being withdrawn is available here.
Resources:

Christina Samuels, “Ed. Dept. Sweeps Away Old Special Education Guidance and Regulations,” Education Week: On Special Education, October 20, 2017. 
Christina Samuels, “Ed. Dept. Explains Special Education Guidance Cutbacks After Outcry,” Education Week: On Special Education, October 24, 2017.

Education Department Press Release, “Department of Education Withdraws Outdated Subregulatory Guidance,” October 27, 2017.
Author: KSC

Borrower Protection Rules Delayed Again

The U.S. Department of Education (ED) has issued a second delay of certain rules regarding student loan borrower defenses in cases where schools mislead students regarding employment opportunities related to higher education programs.  In a Federal Register notice published Tuesday, ED invited public comment on a plan that would give the agency until July 1, 2019 to implement updates to a regulation which wipes away federal loans for students whose colleges used illegal or deceptive tactics to get them to borrow money to attend.

The Obama Administration revised the regulation last year to simplify the claims process and shift more of the cost of discharging loans onto schools. Those changes were slated to take effect in July, but Secretary of Education Betsy DeVos suspended them for a year and said she would convene a new rulemaking committee to rewrite the regulation entirely.  To give that committee more time, the Secretary now wants to further postpone the revisions.  ED is arguing that the additional delay is necessary to comply with a statute that says any regulatory change that has been finalized on or before November 1st must take effect the following July – the start of the new financial aid award year.  Critics of this action do not see it quite the same way.

“This is another illegal delay by Secretary DeVos to allow predatory for-profit colleges to cheat students and taxpayers,” said Massachusetts Attorney General Maura Healey (D), who, along with 19 State attorneys general, is suing DeVos over the delays to the new borrower defense rule.  “Our office will fight these unlawful attempts by [ED] to abuse vulnerable students and families who are drowning in unaffordable debt.”

Revisions to the borrower defense rule were supposed to simplify and speed up the claims process, but DeVos said the Obama Administration created “a muddled process that’s unfair to students and schools, and puts taxpayers on the hook for significant costs.”  Consumer attorneys argue that the changes achieved the exact opposite.  The new rule, for instance, expands the conditions under which colleges have to get a letter of credit from a bank assuring the availability of at least 10 percent of the total amount of federal financial aid funds it receives – a stipulation meant to limit financial risk to taxpayers.

ED estimates that delaying the borrower defense revisions by a year will save taxpayers nearly $38 million, and pushing the rule back yet another year will save $46 million more.  The Trump Administration says it will continue to process borrower defense claims under the existing regulation.  There are over 87,000 applications for debt relief pending, according to people within the agency who were not authorized to speak publicly.  At least 10,000 of those claims have been recommended for approval, but people familiar with the matter say ED is refusing to pull the trigger.

Interested parties should submit comments before November 24, 2017.

Resources:
Danielle Douglas-Gabriel, “DeVos Calls for Another Delay of Rule to Protect Students from Predatory Colleges,” Washington Post, October 24, 2017.

Author: SAS
News 
President Nominates Head for Civil Rights Office 
The recent movement on staffing at the U.S. Department of Education (ED) continued this week with the announcement of President Trump’s nominee to lead the Office for Civil Rights.  The Administration has chosen the head of an organization that advocates for civil rights for the Jewish community, Kenneth Marcus.

Marcus is the founder and president of the Louis D. Brandeis Center for Human Rights Under Law and previously worked as staff director at the U.S. Commission on Civil Rights, which is an independent, bipartisan government commission that is responsible for investigating and reporting on civil rights issues.  In addition, Marcus has experience in leading the Office for Civil Rights at ED as he was delegated the authority of assistant secretary for the office under President George W. Bush. 

Along with the number of other nominees announced in recent weeks, Marcus will be subject to confirmation by the Senate before beginning his role at ED.

Resources:

Andrew Ujifusa, “Head of Jewish Group Tapped for Top Civil Rights Post Under DeVos,” Education Week: Politics K-12, October 26, 2017.

Author: KSC
Democratic Senators Urge DeVos to Protect Students from Bullying
In a letter sent Wednesday to Secretary of Education Betsy DeVos, nine Democratic senators, including Ranking Member of the Senate Committee on Health, Education, Labor, and Pensions Patty Murray (D-WA), urged her to outline the U.S. Department of Education’s (ED’s) plan to reduce and prevent bullying in the nation’s schools.

The senators request information from ED on how it plans to address the “rise of discrimination and harassment” in schools, including whether DeVos will continue a federal task force on bullying established under the previous administration, how many ongoing investigations ED has on student-on-student harassment, what resources ED provides to schools to address bullying and harassment, and whether the Administration’s nominee for Assistant Secretary for Civil Rights will consider bullying and harassment prevention a priority. 

In addition, the senators remind DeVos of ED’s responsibility to enforce civil rights stating that “[i]t is critical that the Department reaffirm its commitment to enforcing civil rights laws and send a clear message to schools about their responsibility to ensure a safe educational environment for all students.”

The full letter to DeVos is available here.
Resources:

Andrew Ujifusa, “Democrats Ask Betsy DeVos to Act Against ‘Hateful Bullying’ in Schools,” Education Week: Politics K-12, October 25, 2017.

Author: KSC
ED Considers Delay of Significant Disproportionality Rule 
The U.S. Department of Education (ED) is reportedly considering delaying a rule finalized last year that requires States to use a standard method to determine whether significant disparities exist in the identification, placement, and discipline of minority students with disabilities.
According to a draft Federal Register notice obtained by Politico, ED may seek public comment on a two-year delay in implementing the rule, which is set to go into effect for the 2018-2019 school year.  The draft notice also reportedly would seek comment on whether the rule should ultimately be changed or eliminated.
Spokeswoman for ED Liz Hill said that “through the regulatory review process, we've heard from states, [school districts] and others on a wide range of issues, including the significant disproportionality rule. Because of the concerns raised, the department is looking closely at this rule.” 

ED is currently in the process of reviewing a number of regulations and guidance documents as part of President Trump’s efforts to reduce regulatory burden.  As of now, no official changes have been made to the significant disproportionality rule and a notice for public comment has not been published, but we may see action from ED on this regulation in the coming months. 

Resources:

Christina Samuels, “Ed. Dept. Scrutinizing Rule on Minority Representation in Special Education,” Education Week: On Special Education, October 25, 2017.

Author: KSC
Major Staff Change at CCSSO
Chris Minnich, who has served as the executive director of the Council of Chief State School Officers (CCSSO) for the past five years, is stepping down early next year to become the executive director of a non-profit organization that creates assessments for students.  Minnich will leave CCSSO in mid-January to begin later that month with the Northwest Evaluation Association (NWEA), based in Oregon.

“It has been an honor to lead this organization and serve the nation's education chiefs as they have made enormous advancements for students in this country,” Minnich said in a statement.  “In my nine years at CCSSO, including five as executive director, State chiefs raised academic standards for all kids, improved the way student learning is assessed, transformed the way new teachers are prepared to enter the classroom, and crafted a better federal education law that returns flexibility to the States.  Most importantly, we have put equity at the forefront of every conversation.”
CCSSO's board of directors will enlist a search firm to select a successor for Minnich.

Resources:
Alyson Klein, “Chris Minnich Stepping Down as Executive Director of CCSSO, Will Lead NWEA,” Education Week: Politics K-12, October 23, 2017.

Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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