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[bookmark: _Toc23506800][bookmark: _GoBack]Senate Moves Forward on Appropriations 
The Senate made progress on appropriations Thursday with the passage of four spending bills, packaged together as a “minibus.”  The package approved Thursday had bipartisan support and includes the Agriculture-Food and Drug Administration, Commerce-Justice-Science, Interior-Environment, and Transportation-Housing and Urban Development bills. 
The legislation passed yesterday was the first package that has cleared the full Senate, and remaining bills, including funding for the U.S. Department of Education (ED), are not likely to move through the chamber as smoothly.  The Senate failed to get past a procedural vote Thursday afternoon that would have opened debate on a second package of bill that includes defense spending and funding for ED, among other agencies.  After passing all of its appropriations legislation, the Senate must still reconcile their bills with House-passed funding levels.  As they move forward on remaining funding bills, lawmakers are grappling with disagreement over funding for a southern border wall.  In addition, impeachment discussions are likely to impact relations between the two parties, further complicating appropriations talks.  
The government is currently running under a short-term continuing resolution (CR) that expires on November 21st, but lawmakers have said that another CR will be necessary to provide them with additional negotiating time.  A second CR may run through the end of the calendar year or even into early 2020. 
Resources:
Caitlin Emma, “Senate Passes 4 Spending Bills Amid Continued Border Wall Fight,” Politico, October 31, 2019.
Author: KSC
[bookmark: _Toc23506801]ED Releases Negotiated Rule on State Authorization
The U.S. Department of Education (ED) has published the State authorization and accreditation regulations that were the result of negotiated rulemaking sessions conducted this spring.  The preamble notes that one major goal of the regulations is to provide “greater autonomy and flexibility” for “institutions and programs” and to focus on “education quality.”  ED also pushed back against suggestions that the time allowed for negotiated rulemaking and the process by which the rules were drafted were inadequate, and against allegations that ED did not sufficiently support its contention that accreditation requirements can serve as a barrier to innovation.  
Among the more notable changes are new restrictions around the State authorization reciprocity agreements (SARA).  ED states that such reciprocity agreements “cannot prohibit any member State of the agreement from enforcing its own general-purpose State laws and regulations outside of the State authorization of distance education…” but that the agreement “may supersede a State’s own requirements related to State authorization of distance education and may prohibit a State voluntarily participating in that agreement from adding additional requirements on institutions that also participate in the agreement.”  A State could not, therefore, participate in a reciprocity agreement but also “apply additional or alternate requirements related to State authorization of distance education to institutions that participate in the reciprocity agreement but may be located in a different State.”
The rule would also allow schools to be sold without taking on all the liabilities of the previous ownership.  Commenters had expressed some concerns that this would deprive students of eligibility for loan forgiveness under borrower defense rules, while allowing schools to continue operating and receiving federal financial aid dollars.  Additional changes are meant to open up the field to new accreditors, who would then be able to authorize colleges to receive federal financial aid more quickly.
In a press release, Secretary of Education Betsy DeVos praised the final rule, saying “[t]hese reforms are necessary to bring higher education into the current century, to be more responsive to the needs of students, and to reduce the skyrocketing cost of higher education.”
The regulations are effective July 1, 2020, which means they will likely impact schools beginning in the 2020-2021 school year.
The final rule is available here. 
Author: JCM
[bookmark: _Toc23506802]House Committee Approves Massive HEA Overhaul 
The House Committee on Education and Labor voted yesterday 28-22, along party lines, to approve a large-scale reauthorization of the Higher Education Act.  The College Affordability Act, which was introduced in mid-October, underwent a three-day debate and markup in the Committee, which approved just a handful of amendments.  
Among the amendments approved were one that would require colleges to notify students about their eligibility for food stamps and another that would promote the recruitment and preparation of teachers with “significant cultural and community competency.”
Additional amendments would require a new study by the Government Accountability Office (GAO) on the racial and socioeconomic equity gaps at public four-year universities.  That report will also detail the efforts made by public colleges to promote inclusion.  Another amendment will require the creation of a commission to examine the feasibility and economic effect of a program that would cancel student debt – something that has been suggested by several Democratic Presidential candidates.
Among the amendments rejected was one that would have removed a provision blocking the controversial Title IX regulations on sexual harassment and assault, another which would have limited the scope of the free community college provisions offered under the bill, one that would have prohibited registered lobbyists from having their student loans forgiven under the Public Service Loan Forgiveness program, and another that would have prohibited colleges from treating students – including graduate students – as employees for the purposes of collective bargaining (an amendment that would have studied the cost of collective bargaining efforts by students was also rejected).  
The bill was panned as partisan by Republican members of the committee.  Ranking Member Virginia Foxx (R-NC) said that the legislation merely “doubles down on failed policies.”  In her opening statement, Foxx criticized provisions of the legislation that offer Pell grants to recipients of Deferred Action for Childhood Arrivals (DACA) status and provides free community college and public service loan forgiveness using “taxpayer money to give illegal immigrants tuition-free community college” and “forc[ing] all Americans…” to pay for “millionaires to receive free college and massive loan bailouts.”
The legislation will now head to the House floor for a vote.  But it is still unclear if, given the focus on impeachment, there will be room in the Congressional schedule for a vote.  The legislation is also unlikely to receive majority support in the Senate, where Senator Lamar Alexander (R-TN) has pushed for a stand-alone bill to simplify the Free Application for Federal Student Aid rather than a comprehensive reauthorization.  
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[bookmark: _Toc23506804]Scott Asks DeVos to Testify Following Contempt Finding 
Chairman of the House Committee on Education and Labor Bobby Scott (D-VA) sent a letter this week to Secretary of Education Betsy DeVos requesting that she testify in front of the Committee on issues related to loan forgiveness for former students of Corinthian Colleges. 
DeVos was found in contempt of court by a judge last week due to the U.S. Department of Education’s (ED’s) continued collection of loan payments from former Corinthian College students, which ED had been ordered by the court to halt.  Scott’s letter expresses concern over the improper loan payment collection and is seeking information from DeVos through Congressional testimony on how the mishap occurred.  In addition, Scott says that the improper collection raises “serious questions regarding Secretary DeVos’s ability to manage this program.”  
Scott would also like to hear from DeVos on why ED has not processed any borrower defense to repayment applications over the past year, which has led to a significant backlog of pending applications totaling more than 210,000.  
Scott is requesting that DeVos testify on November 19th on these issues, but she has not yet responded as to whether she will appear in front of the Committee next month. ED today appealed the fine, calling it excessive and arguing that the agency had already sufficiently compensated the borrowers in question.
Resources:
Michael Stratford, “Scott Calls on DeVos to Testify About Stalled ‘Borrower Defense’ Claims After Judge’s Contempt Finding,” Politico, October 28, 2019. 
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[bookmark: _Toc23506805]Senate Democrats Call for FedLoan Investigation
A group of more than 20 Democratic Senators are calling on the Consumer Financial Protection Bureau (CFPB) to launch an investigation into the Pennsylvania Higher Education Assistance Agency (PHEAA), also known as FedLoan.  This servicer is involved in the Public Service Loan Forgiveness Program and is facing allegations that it denied loan forgiveness to qualifying public service workers.  The senators asking for the CFPB to investigate includes 2020 presidential hopefuls Bernie Sanders (I-VT) and Elizabeth Warren (D-MA).
“Public service workers and their families need immediate protection from ongoing harm,” the senators wrote.  “We therefore ask that the CFPB do its job and immediately open an enforcement investigation into PHEAA’s servicing practices, management of the PSLF program, and other potential violations of federal consumer financial laws.”  According to recent media reports, the program is rejecting 99 percent of people who think they have made the qualifying number of payments when they apply to get their loans forgiven. PHEAA responded by assuring the public that it is committed to compliance and regulatory requirements, pointing to its “long history of cooperating with the CFPB” and consistently responding to inquiries.
In their call for action, the senators’ letter mentions a 2017 report by the CFPB’s student loan ombudsman that found that qualifying individuals were being denied for loan forgiveness because of PHEAA’s “flawed payment processing, botched paperwork and inaccurate information.”  Critics also point to a 2018 Government Accountability Office report that found that “public service workers had improperly been denied loan forgiveness because of PHEAA’s inability to properly account for qualifying payments and reliance on inaccurate information.”
In a statement, the U.S. Department of Education (ED) said it “takes its responsibility to provide high-quality service to federal student loan borrowers very seriously.”  At the same time, ED shifted blame saying that the denials were based on “Congressional design” rather than accidents or failed implementation.  To fight these issues, ED has created a help tool for borrowers to hopefully avoid unnecessary denials.  It is unlikely this will be enough to ease the concerns of the senators calling for an investigation by CFPB.
Resources:
Avie Schneider and Chris Arnold, “23 Senators Demand Investigation into Mismanagement of Student Loan Program,” NPR, October 29, 2019.
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[bookmark: _Toc23506806]Nation’s Report Card Shows Static Performance, Some Declines
The U.S. Department of Education (ED) released results from the 2019 National Assessment of Educational Progress on Wednesday – the test that tracks overall trends in national academic performance in mathematics, reading, and other subjects.  The 2019 NAEP tested 300,000 fourth graders and 290,000 eighth graders, with students from every State.  
The results released Wednesday show that the nation’s students are not making progress in mathematics or reading, and in fact, reading performance in grades four and eight has gotten worse since 2017.  The only group that did not decline in reading this year was the top performing 10 percent of fourth graders.  In many cases, the lowest-performing students declined the most compared to previous years.  Mathematics scores were relatively stagnant compared to 2017.  
Over the past decade, the top performing 10 percent of students improved in mathematics and reading in both fourth and eighth grade, but the lowest performing 10 percent saw increasingly lower scores, which demonstrates a widening gap.  
Secretary of Education Betsy DeVos called the results “devastating” and a “wake-up call” in a press release.  DeVos also said that the Trump administration has a “transformational plan to help America’s forgotten students escape failing schools,” citing her proposal to expand “education freedom” through tax credit scholarships.  
The 2019 mathematics report card is available here and the reading report card can be accessed here. 
Resources: 
Sarah D. Sparks, “‘No Progress’ Seen in Reading or Math on Nation’s Report Card,” Education Week: Inside School Research, October 30, 2019.
U.S. Department of Education Press Release, “Statement from Secretary DeVos on 2019 NAEP Results,” October 30, 2019.
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[bookmark: _Toc23506808]GAO Finds Big Variations in Accountability for Tax Credit Scholarships
The U.S. Government Accountability Office (GAO) released a report examining various State tax credit scholarship (TCS) programs.  These programs offer State tax credits for donations that can fund scholarships for students to attend private elementary and secondary schools.  The GAO report examines:
· Key requirements State TCS programs have established for scholarship granting organizations (SGOs);
· Key requirements for private schools participating in State TCS programs; and
· How selected States implement TCS programs and assess whether SGOs and participating private schools are following key State requirements.
Most TCS programs have established various key requirements for the SGOs that collect donations and distribute awards.  For example, all 22 TCS programs in operation as of January 2019 require SGOs to register with or be approved by the State and limit the percentage of donations they can use for non-scholarship expenses.  All but three of these programs, which received over $1.1 billion in donations and awarded approximately 300,000 scholarships in 2017, also require SGOs to undergo annual financial audits or reviews.  Meanwhile only nine programs have requirements about SGO fundraising practices and only 10 programs have qualification requirements for SGO leadership personnel, such as restrictions on officials having previous bankruptcies.
States also have various key requirements that apply to private schools that enroll students with TCS scholarships.  Private schools in 18 of the 22 programs must follow certain academic guidelines related to curriculum content.  Nineteen programs have instructional time requirements, and 18 programs have staff undergo background checks.   Only 11 programs require schools to conduct academic testing, only 12 programs ensure their teachers have specified qualifications, and only four programs have schools undergo an annual audit or financial review.
According to GAO, the three states with the largest TCS programs implement and oversee their programs in different ways. In Arizona, Florida, and Pennsylvania, State agencies administer the tax credits while SGOs are generally responsible for managing donations and awarding scholarships.  However, the details of these processes are varied based on the requirements of each program.  For example, Arizona and Pennsylvania's programs allow donors to recommend that funds go to specific schools, which can affect how SGOs solicit donations and award scholarships. Florida, on the other hand, does not permit recommendations. All three states require SGOs to report on operations and undergo annual financial audits or reviews, but requirements for the schools themselves are different.  Florida's TCS programs use multiple monitoring methods, while all Arizona programs and one of two Pennsylvania programs generally rely on SGOs to confirm that schools comply with program requirements.
Unlike many other GAO reports, this document does not include specific recommendations.  However, GAO did provide the report to the U.S. Department of Education (ED) for review and comment.  Rather than report on the specific findings in the report, ED provided information about the administration’s tax credit proposal and made observations about how the scope of TCS programs covered in GAO’s report was both similar and different from educational programs that are addressed in the administration’s proposal.  ED further stated that given these scope differences, the GAO report may not fully inform the debate around the administration’s proposal.  Specifically, ED claims that the report does not note that several TCS programs allow scholarships to be used for educational expenses beyond tuition.  
Despite ED’s concerns, the use of these TCS programs will continue to be a point of debate, and may factor into the 2020 presidential election, as many progressive candidates on the Democratic side have taken issue with the Trump Administration’s favor toward private schools.
The full GAO report is available here.
Resources:
Evie Blad, “GAO Finds Uneven Landscape of State Rules for Tax-Credit Scholarships,” Education Week: Politics K-12, October 27, 2019.
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[bookmark: _Toc23506809]Religion-Based Hate Crimes Up on Campuses, GAO Says
A report issued earlier this month by the U.S. Government Accountability Office (GAO) says that reports of college campus hate crimes based on religion have increased over the past decade.  The report compiles data from both the U.S. Departments of Education (ED) and Justice (DOJ), but notes that no single federal agency collects data on the frequency of all religious bias incidents.
GAO noted that the number of crimes reported to ED increased from 103 in 2009 to 189 in 2017, and those reported to DOJ increased from 24 to 59.  They also noted that while colleges have attempted to ensure that incidents are reported and have worked to promote religious tolerance, the increasing proliferation of technology and social media have made such incidents harder to combat.  While GAO concludes that institutions of higher education are, by and large, doing good work to combat religious discrimination and bias crimes, federal agencies could be doing more to support that work.  Additionally, GAO noted that colleges may experience “bias incidents” – acts that are not criminal but may involve “taunting, verbal harassment, and bias-motivated bullying.”  Those acts are not necessarily reported to federal agencies and thus would not be included in any data collected.
Additionally, though DOJ has a number of resources about religiously-motivated hate crimes, GAO said that those resources are little-known and hard to find.  The organization urges federal agencies to make resources more widely available.
The full GAO report on religion-based hate crimes is available here.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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