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[bookmark: _Toc24115961][bookmark: _Toc504484598] Legislation and Guidance 
[bookmark: _Toc24115962]White House to Support Second Stopgap Funding Measure
Lawmakers are facing a deadline this month to pass full-year appropriations legislation or to authorize a short-term measure to keep the government open for another few weeks.  The continuing resolution passed in September expires on November 21st, and Congress is unlikely to have all 12 appropriations bills completed before then. 
House and Senate leadership have been discussing the option of passing a second continuing resolution that would extend funding until a date in December or even into early next year, and this morning, House Majority Leader Steny Hoyer (D-MD) said his chamber would consider a continuing resolution on the House floor the week of November 18th.  The President this week announced support for another short-term funding measure that would extend into December.  The President’s director of legislative affairs said in a statement this week that “so long as the continuing resolution does not impede the President's ability to pursue his policies, the administration is willing to support passage of a continuing resolution with a December date.” 
The biggest issue holding up negotiations is how to fund the President’s border wall project.  In addition, the impeachment investigation occurring in the House is spilling over into appropriations discussions as a partisan divide continues to grow and take up House lawmakers’ time.  Although the House has passed its own version of most fiscal year 2020 appropriations bills, House lawmakers will have to consider compromise legislation once the Senate moves forward with its own bills. 
The Chairman for the Senate Appropriations Committee, Senator Richard Shelby (R-AL), however, has said he has plans to meet with Democratic appropriations leaders from the House and Senate next week to try to work through some of the remaining issues.
Resources:
Caitlin Emma, “House Plans Vote to Stave off Shutdown this Month,” Politico, November 8, 2019.
Caitlin Emma, “Top Appropriators to Push Forward on Bipartisan Spending Talks Next Week,” Politico, November 6, 2019.
Sarah Ferris and Marianne LeVine, “White House Backs Short-Term Plan to Avoid Shutdown,” Politico, November 5, 2019.
Author: KSC
[bookmark: _Toc24115963]OMB Memo on Executive Order Updates Guidance Standards
The White House Office of Management and Budget (OMB) has issued an implementing memorandum meant to expand on the principles laid out in a recent Executive Order on guidance documents.  The memo provides instructions for agencies on how to comply with the memo for new or existing guidance and regulatory documents.  It applies to formal guidance as defined in a 2007 OMB “Good Guidance Bulletin,” and where there is a conflict it supersedes the 2007 document.
The biggest lift for agencies is the requirement that they each build a single, searchable, indexed website containing all guidance currently in effect by February 2020.  Any guidance not included on the site by June 27, 2020 is considered rescinded and may only be reinstated by following the steps required to issue new guidance documents.  
The memo reinforces the message of the Executive Order that guidance documents may not be considered binding.  Furthermore, OMB writes, “a guidance document should never be used to establish new positions that the agency treats as binding” or insist that following a standard laid out in a guidance document is the only means of compliance.  All guidance documents must now contain a prominent disclaimer stating that “[t]he contents of this document do not have the force and effect of law and are not meant to bind the public in any way” and note that they are “intended only to provide clarity to the public regarding existing requirements under the law or agency policies.”
Additionally, the memo sets out a process for members of the public to formally request a withdrawal or modification of existing guidance.  The relevant agency must respond to each such request within 90 days.
The memo does not say whether “informational documents” issued by agencies like the U.S. Department of Education in place of formal guidance will be required to be included on the site, or whether they will be subject to requirements for disclaimers or withdrawal requests.
The full OMB memo is available here.
Author: JCM
[bookmark: _Toc24115964]ED Sends Final Title IX Rule to White House
The U.S. Department of Education (ED) has sent its final version of the Title IX rule on campus sexual harassment and assault to the White House’s Office of Management and Budget (OMB).  OMB has reportedly scheduled at least two meetings with outside groups about the proposed regulations, but while the office must provide final approval of the rule before it can be published in the Federal Register for the public, it rarely makes substantive changes.  These meetings may well be a “preview” of the new rule to allow key stakeholders to prepare a response, or to help explain or frame decisions made by ED.
The proposed regulations were released in November of last year and were focused on creating greater due process protections for students and employees accused of sexual assault.  They expanded the requirements for hearings and provided institutions with a choice on what standard of evidence to use during Title IX hearings.  Advocates complained that they might make it harder to file a formal complaint and trigger a disciplinary action, or that they might discourage students from doing so.  ED also asked for comments as to whether the regulations should apply – or should apply in a different way – to K-12 schools.  The proposed regulations prompted more than 10,000 formal comments, which ED has spent the last year reviewing and considering.  
Democrats in Congress do not believe those comments will change ED’s mind – in proposed legislation that would reauthorize the Higher Education Act, they have suggested a provision that would strip these regulations out of the Federal Register and prohibit the Secretary from offering anything similar.
The timeline for OMB review is not formalized but the final regulations are expected sometime in the next few weeks.  Meanwhile, a federal court has rejected claims made by advocacy groups that ED violated the Administrative Procedures Act by issuing interim guidance as the rules progressed through the process.  The ruling, from the U.S. District Court for the Northern District of California, acknowledged the administration’s plans to publish regulations to replace the temporary guidance, and said that if schools changed their policies because of the 2017 guidance, it wasn't because the temporary rules legally compelled them to do so.
Resources:
Michael Stratford, “Education Department Sends Final Title IX Rule to White House for Approval,” Politico, November 6, 2019.
Author: JCM
[bookmark: _Toc24115965]GOP Lawmakers Introduce School Safety Best Practices Bill  
A group of Republican senators recently introduced school safety legislation that would establish a federal clearinghouse on best practices for keeping schools safe.  Key lawmakers sponsoring the bill include Senators Ron Johnson (R-WI), Rick Scott (R-FL), and Marco Rubio (R-FL). 
The concept of a federal clearinghouse for best practices is not new.  The Federal Commission on School Safety, which was established following the shooting at a school in Parkland, Florida last year, recommended in its final report that a clearinghouse be established as a resource for States, districts, and schools.  The federal agencies represented on the Commission, including the Departments of Education, Health and Human Services, Homeland Security, and Justice, are already working to develop a clearinghouse for school safety best practices.  The clearinghouse when it was first announced was intended to be launched this fall, but the agencies have not provided any updates on when it will be ready.
Although there is already a clearinghouse being established by the Trump administration, the legislation introduced by Republican senators would capture the requirement in statute and require it to be maintained moving forward.  In addition, the bill includes certain criteria that must be met for a best practice to be included in the database and requires regular updates to the clearinghouse. 
Senators Perdue (R-GA) and Jones (D-AL), among others, introduced a similar bill earlier this year.  The legislation introduced this week is called the “Luke and Alex School Safety Act” in honor of victims from the Parkland, Florida shooting. 
Resources:
Nicole Gaudiano, “Senators Push Bill on School Safety Best Practices in Memory of Parkland Victims,” Politico, November 6, 2019.
Author: KSC
[bookmark: _Toc24115966]News 
[bookmark: _Toc24115967]DOL IG Investigating Allegations of Misspent Apprenticeship Funds 
According to the Chairman of the House Committee on Education and Labor, the U.S. Department of Labor’s internal watchdog has found that $1.1 million out of the total $32 million in registered apprenticeship contracts was used to promote the administration’s “industry recognized” apprenticeship program.  Congressional staff and a Department of Labor (DOL) spokesperson confirmed the allegations to reporters this week.
That program was proposed in 2017 by the White House and the President’s daughter and Senior Advisor, Ivanka Trump, but has not been finalized.  It was meant to encourage greater participation from the business communities by giving employers more input on the skills they need.  It has drawn criticism from some unions which worry it would undercut existing programs, and others who say the program will lack the wage, safety, and civil rights protections provided under registered apprenticeship programs.  This incident could further jeopardize the initiative.
The Department of Labor told Congressional staff that earlier this year it became aware of the potential “misapplication” of apprenticeship funds to contracts that would support the proposed program.  “During the call, the Department stated that earlier this year, it became aware of the potential misapplication of Training and Employment Services funds for the industry-recognized apprenticeship program (IRAP),” the DOL spokesman said in a statement to Bloomberg.  
DOL offices “conducted a review of the work performed under three contracts to date” and found that $1.1 million in contracted work had in fact supported IRAP.  Former Secretary of Labor Alex Acosta said that he was not aware of any violations during his tenure – in fact, he had told Congress on several occasions that no money was being diverted for the program – but that he would investigate and take corrective action.
Lawmakers were quick to criticize what they characterized as an improper diversion of funds.  It is possible there will be a Congressional oversight hearing or other action into these allegations – House Education and Labor Committee Chairman Bobby Scott (D-VA) says he wants to learn more about the contracts and the firms that were awarded the funds, adding that he believes Congress was misled.
Resources:
Ben Penn, “Trump Apprenticeship Plan Under Fire for Alleged Misuse or Funds,” Bloomberg Law, November 6, 2019.
Ian Kullgren, “DOL Misspent Apprenticeship Cash from Congress, Report Says,” Politico, November 6, 2019.
Author: JCM
[bookmark: _Toc24115968]ED Hires New PR Staffer from Liberal Think Tank
The U.S. Department of Education (ED) recently announced that Colleen Campbell, the director of postsecondary education at the Center for American Progress (CAP), will be coming to the Department to lead “strategic communications” for ED’s efforts to overhaul the student loan servicing industry.  NextGen, as the new project is called, will involve the creation and implementation of a new platform for borrowers to manage their loans and will handle billions of dollars in contracts with third-party loan servicing companies.  While Campbell’s work in the postsecondary arena makes her uniquely qualified for this role, the choice of tapping a high-level staffer from a left-leaning think tank caught more than a few pundits by surprise.
Campbell said she is taking this job with “a government and an administration under someone who I don’t always agree with” because she believes ED has “a vision that’s borrower- and student-focused” in regards to NextGen.  Campbell will be in charge messaging and communications for NextGen, and will work closely with both ED staff, reporters, and Congressional offices.  
The hope is that bringing in a policy wonk from the left will give greater credibility to ED’s efforts with NextGen, especially considering the way Secretary Betsy DeVos has been hammered by Congressional Democrats for her handling of the student loan servicing industry during her tenure.  Congressional Democrats remain skeptical that NextGen will improve the government’s oversight of the financial services companies it hires to collect student loans.  Congresswoman Rosa DeLauro (D-CT) recently criticized the first major contract awarded under the NextGen platform, specifically calling out the questionable track record of the vendor, Accenture Federal Services.  The fact that the contract was for $577 million raised more than a few eyebrows.
Campbell is planning to use her history with progressive politicians to help NextGen clearly express and explain the “meaningful difference” that borrowers would experience under the supposedly improved loan collection system.  She believes this system offers a lot of common ground for members of both parties who have specific expectations of the new student loan system.
“I’m hoping that the perspective that I bring from doing progressive policy development and research will be able to help [ED] make NextGen something that truly meets the needs of borrowers,” she said in response to media inquiries.  “It’s really powerful to be part of something that’s going to improve the lives of 35 million people.”
Resources:
Michael Stratford, “Education Department Taps Analyst from Left-Leaning Group to Helm Communications for Loan Servicing Revamp,” Politico, November 6, 2019.
Author: SAS
[bookmark: _Toc24115969]Reports
[bookmark: _Toc24115970]Secret Service Releases Analysis of School Violence 
The Secret Service’s National Threat Assessment Center released a report this week that analyzes 41 school shootings taking place from 2008 to 2017 at K-12 schools.  The report is intended to serve as a resource to train school officials and law enforcement and help prevent future attacks before they happen.
The incidents were selected for review based on certain criteria which included the attacker being a former or current student of the school and injuring at least one person with a weapon but also targeting other individuals during the attack.  The report analyzes a host of information about the incidents and the attackers themselves, such as suspension records of the student and home life.  The National Threat Assessment Center has in past guidance stated that there is no one profile of a student attacker and the Center reinforces that in its report.  The Center does, however, note certain patterns that stand out in these incidents such as many attackers missing school prior to the attack or instances of bullying against the attacker.  The report also finds that firearms were the most common weapon used by attackers and were usually obtained from a parent or relative’s home.
The report emphasizes that looking for patterns will help schools to recognize certain types of behaviors prior to a future attack, which should be part of conducting threat assessments.  The report reiterates its recommendation to develop emergency plans and conduct these threat assessments as a preventative measure, which would entail schools establishing a process to identify students who may be at risk of committing violent acts.
“A threat assessment should explore if a student has access to any weapons, with a particular focus on weapons access at home,” the report states.  “Schools, parents, and law enforcement must work together rapidly to restrict access to weapons in those cases when students pose a risk of harm to themselves or others.”
The full report is available here.
Resources:
Colleen Long, “Secret Service Study: School Shooters Showed Warning Signs,” Associated Press, November 7, 2019.
Nicole Gaudiano, “Many Attacks on Schools Could Have Been Prevented, Secret Service Study Concludes,” Politico, November 7, 2019.
Author: KSC
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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