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Congress will return to session on Tuesday, November 13, 2018. 
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[bookmark: _Toc529523040]Midterm Elections Turn House Control Over to Democrats
On election day, Democrats in the House of Representatives picked up 27 seats, cementing a solid majority of 226 to the Republicans’ 198.  While there are still a few races that are too close to call – and others that will have to be decided through runoffs or recounts – Democrats have already begun to draft an agenda for the 116th Congress that focuses heavily on oversight and investigations.
Current Ranking Member Bobby Scott (D-VA) is likely to take the chairman’s gavel on the Committee on Education and the Workforce, which is expected to be renamed the Committee on Education and Labor – its previous name under Democratic control.  Scott has told reporters that he is “hopeful” the Committee can draft a new Higher Education Act (HEA) reauthorization bill.  Scott has said that he plans to reach across the aisle to secure support from Committee Republicans to ensure an HEA bill would pass in the Senate.  Scott and Democratic staff have also indicated they would like to call Secretary of Education Betsy DeVos to testify on a number of issues, including the approval and implementation of various Every Student Succeeds Act (ESSA) State plans, the purchase of weapons and weapons training with funds under Title IV, Part A of ESSA, DeVos’ proposed reorganization of the U.S. Department of Education, and potential conflicts of interest among her staff.  
Democrats will also lead the House Appropriations and Budget Committees and say they intend to ensure improved funding for infrastructure – many of them have said this should include schools – as well as a host of other Democratic funding priorities.  Because government spending bills must originate in the House of Representatives, this control gives Democrats significant leverage over both spending and policy – they could add “riders” to appropriations bills to direct spending or prevent agencies from taking certain actions.
Republicans fared better in the Senate, gaining at least two seats (pending recounts).  Notably, the seats that changed parties were ones that housed centrist Democrats, meaning that the election results will make the Senate chamber more polarized than before.  While Democrats say they intend to push a bipartisan legislative agenda, Senate leaders indicate they are more interested in conducting some of the work they can do on their own, including confirming judicial and administrative nominees.
While members of Congress prepare for some new blood, administrative agencies may also see some turnover.  It is not unusual for agency heads and senior staff to leave mid-term, or to move around within and between agencies.  Secretary of Education Betsy DeVos has not yet made her plans public, but her dislike for testifying before Congressional Committees is well-known in Washington, and if the House Committees plan to conduct rigorous oversight that calls for frequent testimony, that shift may push her to leave the administration.
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[bookmark: _Toc529523041]DOL Releases WIOA Statewide Performance Report Narrative Guidance
The U.S. Department of Labor’s (DOL’s) Employment and Training Administration (ETA) released a guidance letter on Tuesday regarding the required content for the Workforce Innovation and Opportunity Act (WIOA) Annual Statewide Performance Report Narratives for program year (PY) 2017, as well as the process for submitting the narrative to ETA. 
Recipients of funds for the WIOA Title I Youth, Adult, and Dislocated Worker programs and the Wagner-Peyser Employment Service are required to submit an annual report narrative of performance progress to DOL.  The narrative is submitted in conjunction with the WIOA Statewide Annual Performance Report.  This is the first year that States must submit a narrative under WIOA, as States were given a transition year for PY 2016 as reporting requirements shifted from WIOA’s predecessor, the Workforce Investment Act, to the new law.
The guidance letter directs States to include information on four key items, including any waivers the State has had in place for at least one program year, the two approaches the State has chosen for the Effectiveness in Serving Employers performance indicator pilot, information related to current or planned evaluation and research projects, and the State’s approach to customer satisfaction.  In addition to those items, ETA suggests a number of other issues on which States may want to consider providing information, but are not required to do so. 
The narratives are due to ETA on December 3, 2018 and should cover the period of July 1, 2017 to June 30, 2018. 
The full guidance letter is available here.
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[bookmark: _Toc529523042]ED Releases “Parent Guide” to ESSA Report Cards
This week the U.S. Department of Education (ED) released a guide designed to help parents navigate the new report cards their students’ school districts are using under the Every Student Succeeds Act.
The document provides a very basic explanation of the requirements of the law, including the requirement for disclosure of education spending, accessibility (including for those with disabilities and in some parents’ native language), how and where the report card should be made available, student achievement and graduation rate data required, information about accountability systems, teacher qualifications, and school environment, and how parents and other stakeholders should be consulted about the design.  ED also provides two examples of State report cards it praises are easy to interpret and clearly explained: Virginia and Ohio.
This guidance comes shortly after the release of a “Parent’s Guide to ESSA,” which highlights the various decision points in the law for States and school districts.  “Parents deserve to know what is happening in their child’s school,” Secretary of Education Betsy DeVos said in a statement about the guidance.  “They should not have to parse through a 500-page legal document to understand how a law or policy affects their children’s education.”
The Parent Guide on report cards is available here.
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[bookmark: _Toc529523044]Sessions Resigns as Attorney General
Attorney General Jeff Sessions resigned on Wednesday at the request of President Trump.  Sessions’ Chief of Staff Matthew Whitaker will take over in an acting capacity until the President nominates, and the Senate confirms, a permanent replacement.
Sessions’ resignation did not come as a surprise.  The President has openly expressed dissatisfaction in recent months with the former AG’s job performance, particularly in regards to Sessions’ decision to recuse himself from the Department of Justice’s (DOJ’s) investigation into Russian interference in the 2016 election. 
The President reportedly wanted to fire Sessions sooner, but White House staff urged him to wait until after the midterm elections. 
During his time as AG, Sessions handled a few education-related issues.  One of his first major actions, in conjunction with Secretary of Education Betsy DeVos, was rescinding the Obama administration’s guidance on accommodations for transgender students.  In addition, under Sessions’ leadership, DOJ waded into a debate over affirmative action by withdrawing former guidance calling on institutions of higher education to consider race in admissions and by officially joining a lawsuit against Harvard University that alleges the institution discriminates against Asian-Americans in its admissions process.
Following Sessions’ resignation, the President tweeted “…[w]e thank Attorney General Jeff Sessions for his service, and wish him well!  A permanent replacement will be nominated at a later date.”
No timeline has been announced for when the President will nominate a replacement for Sessions. 
Resources:
Alyson Klein, “Attorney General Jeff Sessions Resigned. Here’s His Record on Children’s Civil Rights,” Education Week: Politics K-12, November 7, 2018.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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