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[bookmark: _Toc24719356]Private School Funding Case to Be Argued at SCOTUS in January
A case which could force a shift in how public State and federal funds are distributed will be heard by the U.S. Supreme Court in January, according the Court’s calendar.  The case, Espinoza v. Montana Department of Revenue, asks whether a tax credit scholarship program which provided public backing for students to attend private religious schools violated a State constitutional provision which prohibits the legislature from appropriating public funds to religious entities.
The plaintiffs argue that the State prohibition violates students’ and parents’ rights to freely exercise their religion, as well as their rights under the Constitution’s Equal Protection Clause.  The plaintiffs state that it is unfair “to invalidate a generally available and religiously neutral student-aid program simply because the program affords students the choice of attending religious schools.”  The Montana Supreme Court sided with the State, ruling that the tax credit scholarship program was essentially providing public funds indirectly from the legislature to the school in violation of State law.
But the plaintiffs have some big names on their side, including the U.S. Secretary of Education Betsy DeVos and the U.S. Department of Justice, which has filed an amicus brief with the Court on their behalf.
If the Supreme Court decides in favor of the plaintiffs, similar provisions in other State constitutions or codes may be struck down.  While it would not impact how funding flows under major federal programs like the Elementary and Secondary Education Act, Congress and agencies may see pressure to open up new or amended federal programs to parochial schools.  A decision on this case will come sometime in late spring or early summer of next year.
Resources:
Nicole Gaudiano, “Montana school choice case to be heard Jan. 22 by Supreme Court,” Politico, November 11, 2019.
Author: JCM
[bookmark: _Toc24719357]ED to Forgive Student Loans for Over 1,500 Students
The U.S. Department of Education (ED) announced last Friday that it will forgive the student loan balances for students attending certain schools owned by the now-closed for-profit college chain Dream Center. 
The loan forgiveness applies to over 1,500 students who attended two of the Dream Center chain’s schools – the Art Institute of Colorado and the Illinois Institute of Art – during the period of January 20, 2018 and December 31, 2018.  In addition, students meeting the requirements for loan forgiveness will also have their Pell Grant eligibility restored.  The Pell Grant program permits a student to receive the grant for no more than 12 semesters. 
Dream Center has been the subject of an inquiry by Democrats on the House Committee on Education and Labor, who have accused ED of knowingly providing financial aid payments to the schools after the schools’ accreditation status changed, making them ineligible to participate in financial aid programs. 
Those House Democrats, including Committee Chairman Bobby Scott (D-VA), say that ED’s plan for loan forgiveness does not go far enough because loans that were taken out prior to January 20, 2018 will still be owed in full by the borrowers.  Scott said that while ED’s plan is a “step in the right direction,” “this announcement cancels only a small portion of the loans [students] took out to attend a failing school.”  
Resources:
Bianca Quilantan, “DeVos announces cancellation of student loan debt for 1,500 students at 2 for-profit colleges,” Politico, November 8, 2019.
Bianca Quilantan, “Scott, Murray say DeVos plan for Dream Center students’ debt relief doesn’t go far enough,” Politico, November 8, 2019.
Author: KSC
[bookmark: _Toc24719358]DeVos Appoints Members to National Assessment Governing Board
This week, U.S. Secretary of Education Betsy DeVos announced the appointment of seven new members to the National Assessment Governing Board – a non-partisan entity that sets policy for the National Assessment of Educational Progress, also known as the Nation’s Report Card.
In total the Board consists of 26 members, two of which are required to be governors, and two of which are required to be State legislators.  The Secretary of Education holds authority to appoint the remaining 22 members, who each serve for a term of four years.  Activities of the Board include determining subject areas to be assessed, designing the methodology of the assessment, and planning the release of the results, among others.  The newly appointed members include: 
· Alberto Carvalho, Miami-Dade County Public Schools Superintendent;
· Frank Edelblut, Commissioner of the New Hampshire Department of Education;
· Eric Hanushek, Senior Fellow at the Hoover Institution of Stanford University;
· Reginald McGregor, Manager of employee development and STEM outreach for Rolls-Royce Corporation;
· Martin West, Member of Massachusetts Board of Elementary and Secondary Education;
· Grover J. Whitehurst, former Director of the Brown Center on Education Policy and former Senior Fellow at the Brookings Institution; and
· Carey Wright, State Superintendent of Education for Mississippi Department of Education.
In a press release, DeVos said “their collective expertise will be a tremendous asset to the Board as it continues the important work of measuring student achievement in the United States”   “The troubling results in this year’s Nation’s Report Card show our nation has a long way to go in closing the achievement gap and ensuring all students have access to an education that unlocks their full potential.”
Resources:
Nicole Gaudiano, “DeVos appoints 7 members to the National Assessment Governing Board,” Politico, November 13, 2019.
U.S. Department of Education Press Release, “Secretary DeVos Names New Members to the National Assessment Governing Board,” November 13, 2019.
Author: KSC
[bookmark: _Toc24719359]Congressional Democrats Probe Johnson Departure 
A letter from Senator Elizabeth Warren (D-MA) and House Majority Whip Jim Clyburn (D-SC) to U.S. Secretary of Education Betsy DeVos raises questions about the sudden resignation of former student aid executive A. Wayne Johnson.
Johnson was appointed to oversee student loans at the U.S. Department of Education, first as the head of the Office of Federal Student Aid and then as the chief strategy and transformation officer.  Johnson stepped down unexpectedly in October, citing “fundamental flaws” in the student loan system that he believed could only be solved from the outside.  He then announced his candidacy for a Senate seat representing Georgia as well as his support for wide-scale cancellation of student loan debt.
Warren and Clyburn say the Johnson’s departure and significant policy shift raise “serious questions for lawmakers, borrowers, and the public as to what informed this change, what other Department officials are aware of this information, and how this information informs ongoing work at the Department.”  They ask Department officials to answer a list of requests, including providing Johnson’s resignation letter and analyses on debt repayment, as well as handing over reports on credit reporting of student borrowers, which Johnson had characterized as “unfair.”  The letter says that interviews with Johnson after his resignation indicated he felt that most of the debt would never be repaid – a statement Warren and Clyburn said they want to explore based on data from the Department.
The letter asks for a response from DeVos no later than November 26th.  
Resources:
Bianca Quilantan, “Top DeVos aide’s departure prompts inquiry from Democrats,” Politico, November 14, 2019.
Author: JCM
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[bookmark: _Toc24719361]School Finance Report Says States Struggling with Fiscal Equity
A new report from the Education Law Center, an advocacy organization with a focus on equity, says that more than a third of States spend more money to educate wealthy students as compared to their less-wealthy peers.  The organization blames State funding formulas and increased poverty rates for the deepening divide, but criticizes some States which the group say have the money to increase funding but have not done so.
The group rates State financing systems on an A through F scale in categories including distribution and how revenue is raised along with per pupil spending generally and as comparable to State wealth.  Wyoming is the only State that gets straight A’s in the report, though, Alaska and Delaware also scored highly on funding levels and distribution.  There was no direct correlation found between funding level and equity of distribution – some of the States which had the highest funding levels also had formulas which resulted in comparatively inequitable distribution, according to the analysis.  “Public school underfunding is the reason why too many of the nation’s public schools do not have the teachers, support staff, programs and other resources essential to give students a meaningful opportunity to succeed,” the report states.
The full report on school funding is available here.
Author: JCM
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
© Brustein & Manasevit, PLLC 2019
Contributors: Julia Martin and Kelly Christiansen
www.bruman.com
www.bruman.com
image1.PNG
M

«BRUSTEIN

ANASEVIT, PLLC
ATTORNEYS AT LAW

1023 15" Street NW, Suite 500
Washington, DC 20005
phone 202.965.3652

f0x 202.965.8913
bruman@bruman.com
www.bruman.com




