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Due to next week’s Thanksgiving holiday, and Brustein & Manasevit’s Fall Forum November 29th -December 1st, the next issue of the Federal Update will publish on Friday, December 8th.  If any significant developments occur in the interim, Brustein & Manasevit will update clients as soon as possible. 
Legislation and Guidance
GOP Tax Plan Continues Moving Forward 

The tax reform package introduced by Republicans cleared its first major hurdle yesterday when the House passed its version of the legislation by a vote of 227-205, with all Democrats and 13 Republicans voting against the legislation.  Proponents of the tax plan are now focusing on the Senate, which is still fine tuning its bill.  A recent revision to the Senate plan, which would double the deduction teachers can take for buying supplies for their classrooms, pushes the two versions of the legislation even farther apart.

The changes to the Senate bill would allow teachers to deduct $500 from their taxable income for purchases they make out of pocket for their classrooms.  Current law allows individual teachers to take a $250 deduction for those purchases.  This new deduction, if included in the final bill, would take effect for income earned in 2018.  The House GOP tax bill, meanwhile, would scrap the deduction altogether.  This is just one of many changes recently made to the Senate proposal, including lower individual income tax rates and the repeal of the mandate for individuals to buy health insurance until 2025.  The Senate bill increases the child tax credit from $1,000 to $2,000.  
The Senate Finance Committee also considered a couple of amendments that would also align more closely with the House-passed legislation but were ultimately not adopted.  The House version allows savings in 529 plans (up to $10,000 annually) to be used for private school tuition.  Two proposed amendments to the Senate bill, which don’t exactly mirror the House provision, would have provided some tax breaks for school choice.  One amendment stated that a charitable deduction would be allowed for certain qualified tuition and related expenses relating to qualified religious instruction.  The other would have added a K-12 education tax credit for corporate and individual contributions to state non-profit organizations who provide scholarships for children in low-income to middle class families. 

The Senate Finance Committee approved its tax bill along party lines Thursday night.  Once a final bill is approved by the full Senate, the two houses will either go to conference on a compromise bill, or simply ping-pong bills back and forth until both chambers pass the same version of the bill.  The Senate plans to vote on its tax bill the week after Thanksgiving.  Legislators will have to work fast in December, considering other legislative priorities besides tax reform that need to be addressed early next month.  The current continuing resolution (CR) that keeps the government level-funded runs out on December 8th.  Congress needs to pass final legislation or another CR by that date or risk a government shutdown.  It’s likely that Congress will pass another short-term CR that will expire later in December or in January in order to provide lawmakers additional time to negotiate a spending deal.  Additional issues, including immigration reform and raising the debt ceiling are likely to get pulled into the debate as well, giving Congress very little time to complete some major pieces of legislation.  

Resources:
Andrew Ujifusa, “School Choice Would Get Boost From Proposed Amendments to Senate Tax Bill,” Education Week: Politics K-12, November 13, 2017.

Andrew Ujifusa, “New Senate Tax Plan Doubles Teachers' Deduction for Buying Classroom Supplies,” Education Week: Politics K-12, November 15, 2017.

Author: SAS
Negotiated Rulemaking for Borrower Defense Kicks Off
The committee pegged with the responsibility to rewrite higher education regulations related to providing debt relief to students that were defrauded by their institution met for their first of three sessions this week. Secretary of Education Betsy DeVos announced earlier this year that the U.S. Department of Education (ED) intends to rewrite the rules on “borrower defense” using the negotiated rulemaking process, where representatives from all across the higher education field meet over several sessions to draft regulations that ED can use as a base for its proposed rule. 

The first session was plagued by transparency concerns from a number of parties.  The first day of negotiations was derailed by a discussion lasting longer than seven hours on whether the meeting should be live-streamed or recorded and later released to the public.  This issue was not on the original agenda for the meeting but arose after an individual present for the public meeting began livestreaming the event on Facebook and was approached by one of the meeting’s facilitators to stop recording the proceedings.  Ultimately, ED officials agreed that they would look into the option of providing audio recordings of the meetings to the public.  

In addition, in a letter to DeVos on Monday Senator Patty Murray (D-WA) and Congresswoman Rosa DeLauro (D-CT) expressed concern over a lack of transparency in the negotiated rulemaking process.  In particular, Murray and DeLauro take issue with a decision by ED to close all subcommittee meetings from the public.  Traditionally, the full negotiated rulemaking committee makes that determination in adopting its protocols and procedures at the first meeting; however, in the Federal Register notice announcing ED’s intention to rewrite the borrower defense rules, the agency noted without explanation that subcommittee meetings would not be open to the public.  

“Making meetings about the financial stability of colleges private and closed to the public – with representatives and protocols largely under your Department's control – only raises further questions about the Department's intentions in the forthcoming rulemaking process,” the lawmakers wrote to DeVos.
Murray has been a frequent critic of Secretary DeVos’ decision to delay and rewrite the regulations on borrower defense.  Most recently, on Tuesday Murray, along with 25 other Congressional Democrats, wrote to DeVos and Chief Operating Officer Wayne Johnson citing concerns over reports that ED may only award partial debt relief to students defrauded by their institutions.  “The idea that borrowers may continue to be saddled with at least some of the debt they incurred to attend institutions that misrepresented information to them is simply unacceptable and does not pass the most basic test of fairness,” they wrote. 

Acting Under Secretary of Education James Manning, speaking at the rulemaking meeting this week, announced that there are approximately 95,000 pending applications for student loan relief.  Lawmakers and advocates have criticized ED for keeping these students in limbo throughout the process to rework the borrower defense regulations.  Manning confirmed during the meeting, however, that interest accrued by pending claims that end up being denied would be forgiven for a year after they were filed.  
Among other issues, negotiators held discussion this week on what the standard for borrower defense should be, whether arbitration should be allowed in cases where students were misled, and whether ED should refund amounts already paid by students who are granted loan relief.  
The Committee will convene again for another three-day session in January and a final session in February.   
Resources:

Lauren Camera, “Federal Education Panel Sidetracked by Squabble Over Livestreaming,” U.S. News, November 13, 2017. 

Lauren Camera, “Democrats Hit Education Department for Lack of Transparency,” U.S. News, November 14, 2017. 
Lauren Camera, “The High Stakes of the ‘Regulatory Reset,’” U.S. News, November 15, 2017. 
Author: KSC
News 
President Trump Nominates Top OSERS Position
Momentum in filling top positions at the U.S. Department of Education seems to be continuing forward.  This week President Trump announced his nominee to lead the Office of Special Education and Rehabilitative Services – Johnny Collett.

Collett has extensive experience in the special education field.  He currently works for the Council of Chief State School Officers (CCSSO) as the director of special education outcomes.  Previously, Collett served as the director of learning services and State director of special education in Kentucky.  Prior to his time at the Kentucky Department of Education, Collett was a high school special education teacher. 
In a statement about the nomination, Executive Director of CCSSO Chris Minnich said: “Congratulations to Johnny Collett.  Johnny recognizes we must set high expectations and provide the necessary supports for each and every child to create a more equitable education system.  He has experience at the national, state and local level that will be a strong asset to the U.S. Department of Education.”

Collett’s nomination will be subject to approval by the Senate before he can officially take his post at ED. 

Resources:

Alyson Klein, “Trump Taps CCSSO Official for Ed. Dept.’s Top Special Education Post,” Education Week: Politics K-12, November 15, 2017. 

Author: KSC
Senate Committee Hears Testimony from ED Nominees
The Senate Committee on Health, Education, Labor, and Pensions (HELP) held a confirmation hearing on Wednesday for two individuals nominated for top positions at the U.S. Department of Education (ED).  Jim Blew, nominated for the Assistant Secretary of Planning, Evaluation, and Policy Development, and Mitchell Zais, the Trump Administration’s pick for Deputy Secretary, both answered questions from members of the panel.

The nominees were questioned primarily by Democrats on the Committee, as Chairman Lamar Alexander (R-TN) was the only Republican present.  Democrats focused many of their questions and concerns on Blew and Zais’ pro-school choice positions given that it is a key area of interest for Secretary of Education Betsy DeVos.  The Senators raised doubt about whether the two nominees will adequately support public schools and their students. 

Senator Maggie Hassan (D-NH) asked Blew whether special education students should have to forfeit their rights under the Individuals with Disabilities Education Act in order to participate in a school voucher program – an issue that DeVos struggled to address during her own confirmation hearing.  Blew said that any school receiving federal funds must follow the law, including special education requirements. 

Zais took heat from a number of Senators in regards to his position on early childhood education.  Zais reportedly has said that funds should not be spent on early childhood education because 5-year olds cannot learn; however, when questioned on his previous comments Zais responded that he did not recall making that statement and that he supports early childhood education as a State initiative.  

Senator Alexander zeroed in on the federal government’s role in education as spelled out in the Every Student Succeeds Act in response to earlier feedback ED provided to Delaware on its ESSA plan regarding how ambitious its student achievement goals are.  Zais noted he lacked familiarity with Delaware’s plan but agreed that the federal government should have a limited role in education.

Finally, Democrats raised some issues surrounding civil rights protections for students with Zais, including schools’ obligation to provide accommodations for transgender students, as well as recent action taken by ED to rewrite Title IX guidelines in relation to campus sexual assault.  Zais agreed with panel members that sexual assault should be taken seriously and without going as far as to commit to supporting requiring schools to accommodate transgender students based on their gender identity, Zais said “I believe firmly that no child should be subjected to bullying, abuse and intimidation, and that includes transgender students.” 

The Committee, as well as the full Senate, must still vote to approve both nominees before they are officially confirmed.  A Committee vote has not been scheduled yet. 

Resources:

Alyson Klein, “Democrats Press Trump Nominees on School Choice and Civil Rights,” Education Week: Politics K-12, November 15, 2017. 

Valerie Strauss, “Trump nominee for No. 2 spot at Education Department stumbles on key questions at confirmation hearing,” Washington Post, November 15, 2017. 

Author: KSC
ED Official Addresses State Chiefs on ESSA

Acting Assistant Secretary for Elementary and Secondary Education Jason Botel addressed a meeting of chief State school officers this week, urging the State leaders to innovate under the Every Student Succeeds Act (ESSA) while still ensuring compliance with the law.

Thirty-four States submitted their ESSA plans for feedback and approval in a second round of submissions in September.  Botel said that the U.S. Department of Education (ED) plans to publish initial feedback letters on several of those States’ plans within the next couple of weeks.  “We're trying to strike a balance of encouraging innovation and assuring compliance with the letter of the law,” said Botel of the review process.  “This is a collaborative, iterative process.  This is not a gotcha process.”

Botel noted that ED’s Office of Elementary and Secondary Education will need to significantly alter the way it monitors States given the differences between ESSA and its predecessor – No Child Left Behind.  “ESSA is very different, and that brings several new challenges for us,” Botel said.   

In addition, Botel commented on the challenge of light staffing in the Office of Elementary and Secondary Education.  Specifically, with the number of ESSA plans submitted in September to review, he had expected the office’s staff to be doubled in order to handle the volume of plans. That did not take place.
Following final approval, ED intends to treat States’ ESSA plans as living documents that will be amended as States gain clarity on what initiatives are successful or not.  “You have a lot of work to do after these plans are approved," Botel said.  “We expect a constant back and forth in the future.”

Resources:

Daarel Burnette II, “DeVos’ Top K-12 Deputy Tells Chief to Innovate, But Comply With ESSA,” Education Week: Politics K-12, November 15, 2017.

Author: KSC

Reports
State Spending on K-12 Education Increases 
As States continue to recover from the 2007 recession, spending on K-12 education rose slightly in fiscal year 2017.  According to a report released by the National Association of State Budget Officers (NASBO), overall State spending on K-12 education rose by 5.2 percent in 2017, compared to a 2.2 percent increase the previous year. 

Although increases in K-12 spending have been modest in recent years, it demonstrates a trend of continued growth since the end of the recession.  A portion of the additional funding States are providing for K-12 education is going toward raising salaries for teachers and expanding early childhood education. 

In its report, NASBO notes that even though K-12 spending has been slowly increasing in recent years, the share of State spending on education has decreased from 22 percent in 2008 to about 19 percent in 2017.  This has largely been due to an expansion of Medicaid, which has taken up a larger portion of the pie recently.  

States spent a total of $385 billion on K-12 education in fiscal year 2017, and the report finds that when broken down by individual States, most States saw an increase in K-12 spending, indicating that governors and State legislatures are continuing to make funding for K-12 education a priority. 

The full report is available here.

Resources: 

Sean Cavanagh, “State Spending on K-12 Rises Slightly in 2017, Despite Headwinds,” Education Week: Market Brief, November 16, 2017.

Author: KSC 

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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