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Legislation and Guidance
Congress Passes Bill to Avert Government Shutdown
The U.S. House of Representatives and Senate both passed a bill on Thursday extending federal funding at current levels for an additional two weeks, averting a government shutdown Friday.  The bill passed mostly along party lines in the House with 14 Democrats voting for the measure and 18 Republicans opposing it.  The Senate passed the continuing resolution (CR) by a wider 81-14 margin. 

The short-term spending deal that was passed in September was set to expire today, but lawmakers were not yet prepared to pass a final spending package for fiscal year (FY) 2018.  With a two-week extension of that deadline, Congress has additional time to negotiate a final spending package, but policy issues are likely to complicate and delay negotiations between the two parties. 

Democrats are demanding that Congress enact a legislative fix for the Deferred Action for Childhood Arrivals (DACA) program, which President Trump announced will expire in March, as part of a year-end spending deal.  Republicans, however, oppose attaching this major policy legislation to an appropriations bill, preferring to address it after the New Year.  Some rank and file Democrats have threatened to vote “no” on any final FY 2018 spending package if DACA has not been authorized, which could lead to a government shutdown on December 22nd when Thursday’s CR expires. 

President Trump met with Congressional leadership from both parties on Thursday to discuss a budget deal – primarily raising the budget caps on defense and non-defense spending.  Democrats are pushing for non-defense budgets caps to be raised an equal amount as defense spending.  Only after top-line budget caps have been agreed upon for FY 2018 can appropriators in Congress complete their work on determining funding levels for individual programs.  This process can often take several weeks, which means Congress will likely need to pass a third CR on or before December 22nd in order to avoid a government shutdown.  

Resources:

John Bresnahan, Sarah Ferris, and Rachel Bade, “Senate Clears Spending Bill, Averts Shutdown,” Politico, December 7, 2017.
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Higher Education Act Reauthorization Introduced in House
Last week, Congresswoman Virginia Foxx (R-NC) – the Chairwoman of the House Committee on Education and the Workforce – introduced a long-anticipated bill to reauthorize the Higher Education Act (HEA), which was last reauthorized in 2008. 

The Promoting Real Opportunity, Success and Prosperity Through Education Reform, or PROSPER Act (H.R. 4508), would significantly overhaul the higher education system, including federal financial aid.  The legislation would narrow the number of federal student loan repayment options for students from eight down to two, which would include only one income-based option and a standard 10-year repayment plan.  There are currently multiple income-based repayment plans available to student loan borrowers.  Under the current income-based plans, borrowers pay a capped percentage of their income monthly and have their remaining balance forgiven after 20 to 25 years depending on the plan.  The House Republicans’ HEA proposal would eliminate borrowers’ ability to receive that loan forgiveness and instead cap interest payments on student loans after 10 years.  This legislation would also eliminate the Public Service Loan Forgiveness program that forgives debt after 10 years of payments for borrowers working in certain areas of the public sector, such as teaching.  

The bill simplifies the Free Application for Federal Student Aid (FAFSA) form and provides for some new financial aid options for students, including a $300 Pell Grant bonus for students who complete at least 15 credits per semester and new grants aimed at allowing individuals to participate in apprenticeship programs.  And the legislation would ensure students and families have access to necessary information to make informed decisions about postsecondary education and financial aid by developing a College Dashboard to provide enrollment, cost, and completion information for postsecondary institutions and requiring recipients of federal aid to undergo enhanced financial aid counseling. 

In addition, the bill includes provisions considered favorable to the for-profit college sector, particularly in regards to the gainful employment rule that requires vocational and nondegree programs to meet minimum debt-to-income rate thresholds for their graduates.  The gainful employment requirements are eliminated under the bill and the U.S. Department of Education (ED) would be prohibited from issuing a new rule in this area (ED is currently engaging in a negotiating rulemaking process to rewrite the gainful employment regulations implemented under the Obama Administration).  For-profit schools would also no longer have to comply with the so-called “90-10” rule that limits those schools to receiving no more than 90 percent of their revenue from federal student aid. 
The House bill would ensure institutions of higher education (IHEs) have “skin in the game” under the federal financial aid system as well.  In order to encourage institutions to focus on student completion, the burden of repaying unearned aid if a student withdraws from a college or university is now shifted onto the institution.  In addition, eligibility for federal student aid will be tied to a program-level repayment rate instead of an institution-level cohort default rate to ensure that only those programs producing graduates with the ability to repay their loans will receive federal student aid. 

Another change would include tying federal funding for minority-serving institutions (MSIs) to student performance.  About $600 million in grants are set aside for these institutions, but under the House proposal, MSIs would be required to graduate or transfer at least 25% of their students in order to receive those funds. 
Finally, the HEA reauthorization bill would slightly alter requirements for IHEs under Title IX of the Education Amendments of 1972 in relation to campus sexual assault investigations.  Colleges and universities would be permitted to hold-off on conducting a campus-level investigation into sexual assault allegations while a criminal inquiry is undertaken if a delay is requested by police or prosecutors.  Advocates for victims of sexual violence – who have been strongly opposed to ED’s decision to rescind and rework the Obama Administration’s guidance on this issue – argue that this new provision would result in delayed remedies for victims and undermine the federal requirement that institutions thoroughly investigate allegations of sexual misconduct. 

The legislation has received positive feedback from certain areas of the higher education sector, such as for-profit institutions that generally support elimination of gainful employment regulations.  Others, however, have criticized the proposal.  Ted Mitchell – president of the American Council on Education (ACE) and former Undersecretary of Education in the Obama Administration – expressed concern over the impact of the bill on college costs, stating that ACE is “deeply concerned that the proposal would undermine decades of federal policy aimed at helping students at the undergraduate and graduate levels afford a high-quality higher education.” 
Secretary of Education Betsy DeVos offered support for the legislation, stating “I’m glad that Chairwoman Foxx has put forward a bill that addresses the many challenges with a holistic, reform-minded approach,” she said.  “I look forward to working with Congress to help ensure students have access to lifelong learning opportunities that prepare them for success in the 21st century.”  The legislation also tracks closely to a set of HEA reauthorization priorities released by the White House last Friday.
The House Committee on Education and the Workforce is reportedly planning to mark up the legislation next Tuesday.  The Senate has not introduced its own HEA reauthorization bill yet, but Chairman of the Committee on Health, Education, Labor, and Pensions (HELP) Lamar Alexander (R-TN) recently stated in a congressional hearing that reauthorizing HEA will be a number one priority for the Committee next year.  Alexander has said he plans to work with Ranking Member of the Senate HELP Committee Patty Murray (D-WA) to develop a bipartisan bill that will be ready to begin moving through the Committee by next March. 

With HEA seemingly taking priority on Congressional education committees next year, the chances of other substantive education legislation being passed, such as a reauthorization for the Carl D. Perkins Career and Technical Education Act, is unlikely to happen early in the year as the HEA discussions will take up a significant amount of time on those committees’ calendars. 
Resources:

Andrew Kreighbaum, “GOP Seeks to Shift Accountability for Colleges,” Inside Higher Ed, December 4, 2017. 
Andrew Kreighbaum, “Higher Ed Reauthorization on Campus Sexual Assaults,” Inside Higher Ed, December 4, 2017. 
Danielle Douglas-Gabriel, “GOP Higher Ed Plan Would End Student Loan Forgiveness in Repayment Program, Overhaul Federal Financial Aid,” Washington Post, December 1, 2017.   

Douglas Belkin, Josh Mitchell, and Melissa Korn, “House GOP to Propose Sweeping Changes to Higher Education,” Wall Street Journal, November 29, 2017.

Melissa Korn, “Higher-Education Bill Tightens Accountability Rules for Minority Schools,” Wall Street Journal, November 29, 2017. 
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USDA Extends School Nutrition Flexibilities 

The U.S. Department of Agriculture (USDA) published an interim final rule in the Federal Register last week locking in flexibilities for school nutrition that Secretary of Agriculture Sonny Perdue granted earlier this year for the 2017-2018 school year. 

The new rule offers the same flexibilities that Perdue provided to schools in a memo this summer, including allowing schools to serve one percent flavored milk instead of only nonfat, extending State agencies’ option to allow individual school food authorities to include grains that are not whole grain-rich in the weekly menu offered under the National School Lunch and Breakfast programs, and retaining Sodium Target 1 through the 2018-2019 school year.  

The sodium restrictions were previously scheduled to be lowered again, but USDA said in its Federal Register notice that it plans to keep the sodium restriction at Target 1 through at least the 2020-2021 school year to provide school food authorities additional time to procure and introduce lower sodium food products into their menus. 

USDA is accepting comments on the interim final rule, which will help inform the development of a final rule expected to be published in the Federal Register in fall 2018 and implemented in the 2019-2020 school year. 

The interim rule will be effective beginning on July 1, 2018.  Interested parties can submit comments on or before January 29, 2018 through the Federal Register here.

Resources:

Evie Blad, “Agriculture Department Revises School Meal Rules Championed by Michelle Obama,” Education Week: Rules for Engagement, November 29, 2017. 

Author: KSC
ED Publishes Q&A on FAPE in Light of Supreme Court Case 

The U.S. Department of Education (ED) released a new question and answer document yesterday that addresses a recent U.S. Supreme Court ruling related to special education.  

In Endrew F. v. Douglas County School District, which was decided by the Supreme Court in March, the Court held that in order to meet its obligation under the Individuals with Disabilities Education Act (IDEA) to provide every student a free and appropriate public education (FAPE), a school must offer students an individualized education plan (IEP) that is “reasonably calculated to enable a child to make progress in light of the child’s circumstances.”  The Supreme Court rejected the lower court’s ruling that an IEP offering “merely more than de minimis” progress from one year to the next sufficiently meets schools’ FAPE obligations, effectively raising the standard for determining FAPE and educational benefit.

The Q&A released by ED this week includes a number of considerations that schools and IEP teams should take into account in order to ensure they are meeting the higher standard put in place by the Endrew decision.  To be sure that an IEP is “reasonably calculated” school personnel should make decisions informed by their own expertise and the progress of the child, including reviewing the child’s previous rate of academic growth, whether the child is on track to achieve or exceed grade-level proficiency, and any behaviors interfering with the child’s progress.  In addition, schools should also examine the child’s potential for growth and take into consideration the views of the parents. 

The new guidance from ED also outlines what IEP teams and State educational agencies (SEAs) may need to do differently as a result of the Court’s decision.  Although the Court did not provide any one test for determining appropriate progress, ED directs IEP teams to implement policies, procedures, and practices relating to identifying present levels of academic achievement and functional performance, the setting of measurable annual goals, and determining how a child’s progress toward meeting annual goals will be measured and reported so that the new standard is met for each child with a disability.  SEAs should also review their policies, procedures, and practices to provide support and guidance to IEP teams and school districts to ensure goals are appropriately ambitious and that all children have the opportunity to meet challenging objectives. 

Finally, ED reminds States and districts of certain responsibilities they have under IDEA, including annual reviews of IEPs to determine whether annual goals for a child are being achieved and designing students’ IEPs to enable them to be involved in, and make progress in, the general education curriculum, among other items.  ED also notes that the Endrew decision does not impact parents’ due process rights under IDEA.

The full Q&A on the Endrew decision is available here.
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ED Pushing Forward on Gainful Employment Rule Changes 

Despite multiple rewrites and legal challenges, the U.S. Department of Education (ED) is planning to once again rewrite regulations aimed at the for-profit sector of higher education.  In documents released this week ahead of a negotiated rulemaking session on the gainful employment rule, ED is signaling potential limits to the regulation implemented by the Obama Administration that went into effect last year.  Once the official rulemaking negotiations come to a close, ED will still have to introduce proposed rules, allow for public comment, and submit a final rule before the new regulations go into effect.

 

The gainful employment regulation was written to weed out poor-performing higher education programs that produce too many graduates with debt they can't repay.  While the primary target of these new rules was the for-profit sector, a number of career education programs at nonprofit institutions were also subject to the new restrictions.  To hold programs accountable, the rules tied access to federal student aid funds to performance on a debt-to-earnings metric.

 

For-profit colleges sued twice to block the rule, but it went into effect last year and the first set of full data for career programs subject to the rule was released in January.  Secretary of Education Betsy DeVos said in June that she would appoint a rulemaking panel to overhaul the rule, taking into account many of the complaints from colleges.  Materials provided to negotiators by ED ahead of the first rulemaking session this week signal an interest in applying the regulation in whole or in part to all higher education programs.  However, under current law, gainful employment would become simply a transparency measure if it were to apply uniformly.  This change would likely result in the removal of accountability measures and could mean that threats of losing student loan eligibility would be a thing of the past. 

 

Congresswoman Virginia Foxx (R-NC), Chairwoman of the House Committee on Education and the Workforce, is a longtime critic of the rule.  Legislation reauthorizing the Higher Education Act, which was recently introduced in the House, would prohibit future action on the gainful employment rule by ED. Congress is instead expected to propose a new tool tracking program-level data on completion, earnings, and average debt.
The negotiated rulemaking committee tasked with drafting new regulations met for its first of three sessions this week.  The Committee’s next meeting will take place in early February.  
 

Resources:
Andrew Kreighbaum, “Education Department Signals Possible Changes to Gainful-Employment Rule,” Inside Higher Ed, November 30, 2017.

Author: SAS
News 
Senate HELP Committee Hears Testimony from ED Nominees 
The Senate Committee on Health, Education, Labor, and Pensions (HELP) held a meeting Tuesday to hear testimony from two more nominees for top positions at the U.S. Department of Education (ED) – Kenneth Marcus, who has been nominated to lead the Office for Civil Rights (OCR), and Johnny Collett, the nominee for Assistant Secretary for Special Education and Rehabilitative Services (OSERS).

Marcus currently leads an organization that advocates for the rights of Jewish students and previously served as Assistant Secretary for Civil Rights in an acting capacity under President George W. Bush.  Senators questioned him on a number of civil rights-related issues, including racial disparities in school discipline, protections for lesbian, gay, bisexual, and transgender students, and OCR’s recent shift away from examining every civil rights complaint for evidence of a systemic issue.

Marcus by and large advocated for examining potential issues of school discipline disparities on a case-by-case basis, as complaints are made to OCR, to determine appropriate action for each individual situation.  In response to a question from Senator Chris Murphy (D-CT) regarding disproportionate discipline against minority students, Marcus said that if an African-American student receives harsher discipline than his or her white peers, it could be grounds for a complaint.  "If even one child is punished because of their race, or punished worse because of their race" that would be “a significant concern,” Marcus said.  
He added, however, that these types of complaints should be looked at individually to ensure there really is discrimination happening.  ED has recently been taking a close look at a 2014 “Dear Colleague” letter that is aimed at ensuring schools’ discipline policies do not lead to disproportionate punishment of minorities for potential rescission or modification, so this is an issue Marcus is likely to grapple with at ED if he is confirmed. 

Collett serves as the director for special education programs for the Council of Chief State School Officers and previously worked as the head of special education for the State of Kentucky.  Ranking Member on the Committee Patty Murray (D-WA) took aim at Collett for Kentucky’s frequent use of restraint and seclusion in schools.  “Only after public outcry and work from the [State's] protection and advocacy agency did Kentucky take steps to address this,” Murray said.

In addition, Senator Al Franken (D-MN) asked Collett, who has expressed support for school choice programs, how he would work to ensure parents of children with disabilities are informed of the protections that are waived under the Individuals with Disabilities Education Act when a student attends a private school.  Collett responded that he would work with Secretary of Education Betsy DeVos and her team to address this issue. 

The Senate HELP Committee has scheduled a vote on both of these nominees for December 13th.  If approved Marcus and Collett must still be confirmed by the full Senate before reporting to duty in their nominated positions at ED.  In addition, the Senate HELP Committee had initially scheduled a vote for this week on the nominations of Jim Blew to lead the Office of Planning, Evaluation, and Policy Development, and Mitchell Zais to serve as Deputy Secretary, but the vote was postponed to accommodate a hearing on the 21st Century Cures Act.  Blew and Zais’ nominations may be voted on during the December 13th hearing as well. 

Resources:
Alyson Klein, “Democrats Grill Trump Civil Rights, Special Education Nominees on Administration’s Record,” Education Week: Politics K-12, December 5, 2017. 
Author: KSC

ED Announces Plan to Change Student Loan Services 
Last week, the U.S. Department of Education (ED) took a first step in implementing proposals from Secretary of Education Betsy DeVos to transform the delivery of financial aid to millions of students and their families.  ED announced a blueprint from the Federal Student Aid Office (FSA) for the “Next Generation (Next Gen) Financial Services Environment.”

 

To an audience of more than five thousand financial aid professionals from around the world, Dr. A. Wayne Johnson, Chief Operating Officer of FSA, announced the new approach that will modernize the technology and operational components that support federal student aid programs from application through repayment.  According to Dr. Johnson, students, parents and borrowers will begin seeing meaningful improvements in the customer experience in early 2018 with significant technology and operational infrastructure changes throughout 2019.

 

“This overhaul is long overdue,” said Secretary DeVos.  “Students and their families should be treated like the valued customers they are and should have access to the tools needed for success.  Today's announcement is a significant first step in our commitment to improving the experiences students, parents and borrowers have with FSA and in bringing federal student aid programs into the 21st century.”
 

In spring 2018, FSA plans to launch its mobile platform, which will allow students and parents to complete and submit the Free Application for Federal Student Aid (FAFSA) form on a mobile phone.  In fall 2018, FAFSA.gov will be integrated into StudentAid.gov.  This is intended to make it easier to apply for financial aid directly from FSA's online portal.  
In theory, this integration also will allow FAFSA applicants to switch between mobile and web, enabling students and their families to apply for financial aid wherever they are and on the device of their choice.  Eventually, FSA plans to consolidate all of its customer-facing websites into a “single, integrated and user-friendly online platform to provide students, parents and borrowers a consistent and seamless experience from application through repayment.”
 

To address future loan servicing needs, FSA is in the process of researching how other financial services organizations design and operationalize their customer service engagement practices, as well as web and mobile, middleware, data processing, analytics, storage and hosting capabilities.  Through this market research, FSA hopes to refine its strategy to implement the Next Gen Processing and Servicing Environment.

 

“The Next Gen Financial Services Environment will mark a new milestone in the evolution of federal student aid,” said Dr. Johnson.  “FSA's more than 40 million customers deserve a world-class experience. Without question, the future of FSA is upon us.” 
 

FSA anticipates issuing one or more solicitations in the first quarter of 2018 focused on account processing and loan servicing.

 

Resources:

U.S. Department of Education Press Release, “U.S. Department of Education Announces Vision to Transform Federal Student Aid, Improve Customer Service,” November 29, 2017.
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Reports
GAO Report Examines IDEA Protections in Voucher Programs 
The Government Accountability Office (GAO) released a report last week focusing on the rights of students with disabilities in private schools.  The report highlights the results of GAO’s study into school choice programs and offers recommendations for the federal government to ensure that parents of students with disabilities are made aware of their rights in private schools.  
This report examines (1) academic, administrative, and financial accountability mechanisms in private choice programs; (2) information available to the public and families on private choice programs and participating schools; and (3) how parents of students with disabilities are informed about changes in rights when enrolling in private choice programs.  GAO analyzed information from all voucher and education savings account (ESA) programs operating in January 2017 and interviewed federal officials, national groups, and six of the largest private choice programs.

 

GAO found private school choice programs inconsistently provide information on changes in rights and protections under the Individuals with Disabilities Education Act (IDEA) when parents move a child with a disability from public to private school.  In 2001, the U.S. Department of Education (ED) strongly encouraged States and school districts to notify parents of these changes, but according to ED, IDEA does not provide it with statutory authority to require this notification.  GAO's review of information provided by private school choice programs, confirmed by program officials, shows that in school year 2016-17, 83 percent of students enrolled in a program designed specifically for students with disabilities were in a program that provided either no information about changes in IDEA rights or provided information that ED confirmed contained inaccuracies about these changes.  
Officials from national stakeholder groups, private choice programs, and ED told GAO that some parents do not understand that certain key IDEA rights and protections – such as discipline procedures and least restrictive environment requirements – change when parents move their child from public to private school.  Ensuring that quality information is communicated consistently and accurately to parents can help address potential misunderstandings about changes in federal special education rights.

 

Almost all of the 27 private school choice program websites around the country provide a directory of participating schools and some provide guidance on selecting schools.  However, GAO estimates that no more than half of all schools participating in any type of voucher program mention students with disabilities anywhere on their websites, according to GAO's review of a nationally generalizable sample of websites of private schools in voucher programs.  Further, GAO estimates that no more than 53 percent of private schools in voucher programs designed for students with disabilities provide disability-related information on their websites.

 

According to GAO’s recommendations, Congress should consider requiring States to notify parents/guardians about changes in federal special education rights when a parent moves a child from public to private school.  In addition, GAO recommends that ED review and correct inaccurate IDEA-related information provided by States.  

 

Resources:

Moriah Balingit, “GAO Report Sounds Alarm About Vouchers and Students with Disabilities,” Washington Post, December 2, 2017.
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OIG Releases Report on Management Challenges in FY 2018

The Office of the Inspector General (OIG) at the U.S. Department of Education (ED) recently released a report discussing various challenges faced by the federal auditors in fiscal year (FY) 2018.  This report compares challenges in the current year to those identified in the previous year, highlighting the ever-changing arena of federal grants management.  “Implementation” is the only challenge identified last year that is not identified for FY 2018.  This year’s challenges include: improper payments, information technology security, oversight and monitoring, and data quality and reporting. 
 

OIG believes these challenges reflect continuing vulnerabilities and emerging issues faced by ED as identified through recent OIG audit, inspection, and investigative work.  OIG’s planned work for FY 2018 includes audits of ED’s implementation of the Federal Information Technology Acquisition Reform Act and implementation of the Portfolio of Integrated Value-Oriented Technologies Contracts. 

 

OIG has identified actions it plans to take to meet challenges in each identified area:

 

1. ED needs to continue to take action to improve its ability to reduce improper payments.

· ED should continue its work to complete planned corrective actions to bring programs into compliance with the Improper Payments Elimination and Recovery Act and improve its quality control processes, process documents, and policies and procedures.

· While ED continues to review its controls, it should continue to explore additional opportunities for preventing improper payments.

· Although ED has added controls and seeks to strike a balance between burden and controls, it needs to consider options to strengthen existing internal controls and to develop new and cost-effective controls to reduce the level of risk.

· ED needs to develop and implement processes to more effectively and efficiently monitor Student Financial Assistance (SFA) program recipients, State educational agencies (SEA), and local educational agencies (LEA) to ensure they properly spend and account for Federal education funds.

2. ED must continue to strive towards compliance with the Federal Information Security Modernization Act (FISMA) of 2014.

· ED needs to continue its efforts to develop and implement an effective system of information technology security controls, particularly in the areas of configuration management and identity and access management.

· ED needs to effectively address IT security deficiencies, continue to provide mitigating controls for vulnerabilities, and implement planned actions to correct system weaknesses.

3. ED needs to better coordinate oversight of both SFA and other grant programs.

· ED needs to ensure that the activities of its new efforts to better coordinate oversight result in effective processes to monitor SFA program participants and reduce risk.

· ED should work to ensure that its program review processes are designed and implemented to effectively verify that high-risk schools meet requirements for institutional eligibility, financial responsibility, and administrative capability.

· ED further needs to ensure its oversight functions work together to effectively provide the intended additional protections to students and taxpayers.

· ED should also enhance its oversight of SFA programs by developing and implementing improved methods to prevent and detect fraud, including methods to limit the effectiveness of organized activities involving distance fraud rings.

· ED should closely review the results of its joint program fiscal monitoring pilot and look for ways to improve it and expand it into other areas.

· ED should continue to make use of risk-based information, develop common training and procedures, and take steps to ensure that its program offices are consistently providing effective risk-based oversight of grant recipients across applicable federal education programs.

· ED should review the effectiveness of program monitoring efforts and replicate effective practices to other program areas.

4. ED should continue efforts by the EDFacts Data Governance Board to promote common strong practices across its program offices.

· ED should continue to monitor the quality of the data it receives, work to implement effective controls to address known weaknesses, and take steps to ensure that strong data management practices are implemented across the Department as well as by entities that submit data to ED.

· ED should also make use of its current oversight mechanisms, such as single audits and program monitoring protocols, to ensure that program participants have strong controls to ensure the quality of data submitted to the Department and to ensure that they have good practices to support the data certifications they sign.
The full report on management challenges for FY 2018 is available here. 

Author: SAS
To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
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