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Congress is working to reach an agreement on remaining fiscal year (FY) 2019 appropriations to avoid a partial government shutdown on December 21st.  FY 2019 funding for the U.S. Department of Education was signed into law in September and will not be impacted should the government partially shutdown on the 21st.
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[bookmark: _Toc532552721]Farm Bill Reauthorization Passed 
On Thursday the House passed and sent to the President legislation, known as the Farm Bill, which reauthorizes a group of agricultural programs.  Despite earlier proposals to make sweeping changes to eligibility requirements for the Supplemental Nutrition Assistance Program (SNAP), the final version of the bill offers only modest updates and changes.  Advocates and Democrats in Congress had expressed concern that these changes would impact direct certification at the State level, limiting enrollment and participating in school-based feeding programs.  
The final legislation also rejects a proposal to include frozen, dried, and canned foods among the items which schools can purchase under the Fresh Fruit and Vegetable Program (FFVP).  That program will continue as currently administered.
Finally, the legislation made a change to how historically black land-grant universities carry over funds.  The bill eliminated a provision that limited 1890 land-grant universities – a category that includes about 20 public historically black colleges and universities (HBCUs) to carrying over only 20 percent of their funding to the next fiscal year.  The restriction does not apply to non-HBCU land-grant schools, and institutions said it limited their use of funding for multi-year projects.  Congress also provided $10 million for research on specific issues like food security and $40 million in scholarship funding for the next five years for those HBCU land-grant institutions.
Congress had originally thought about including the farm bill reauthorization in the annual appropriations bill.  But once Congress pushed back its spending deadline by two weeks to December 21st, lawmakers grew concerned they would not be able to complete a farm bill by the end of the year, potentially triggering price changes in agricultural commodities like milk for consumers.
Resources: 
Helena Bottemiller Evich and Catherine Boudreau, “Farm Bill headed to Trump after landslide House approval,” Politico, December 12, 2018.
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[bookmark: _Toc532552722]Congress Passes JJDPA Reauthorization and Reform Bill
On Thursday afternoon Congress approved final passage of bipartisan legislation to reauthorize the Juvenile Justice and Delinquency Prevention Act, the Juvenile Justice Reform Act (H.R. 6964).
Among other provisions, the bill requires that States “provide an assurance that the agency of the State receiving funds under this title collaborates with the State educational agency receiving assistance under part A of title I of the Elementary and Secondary Education Act of 1965… to develop and implement a plan to ensure that, in order to support educational progress—
“(A) the student records of adjudicated juveniles, including electronic records if available, are transferred in a timely manner from the educational program in the juvenile detention or secure treatment facility to the educational or training program into which the juveniles will enroll;
		“(B) the credits of adjudicated juveniles are transferred; and
“(C) adjudicated juveniles receive full or partial credit toward high school graduation for secondary school coursework satisfactorily completed before and during the period of time during which the juveniles are held in custody, regardless of the local educational agency or entity from which the credits were earned.”
The bill also reauthorizes the Runaway and Homeless Youth Act (RHYA) through 2020.  Congressional leaders praised the bill for its focus on prevention and education through evidence-based policies and programs.  Those evidence-based strategies and others with a record of success will be prioritized under the bill, but States and local entities will have some flexibility in determining which strategies will work best in their communities.  These programs are overseen by the U.S. Department of Justice, but often require significant cooperation with State and local educational agencies.  
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[bookmark: _Toc532552724]School Safety Commission Releases Letter on Emergency Plans
The Federal Commission on School Safety published its first product this week.  The letter, sent to Chief State School Officers, encourages States to review their Emergency Operations Plans (EOPs), working with the local community to ensure the plan is effective.
The Commission directs States and local jurisdictions to target their EOPs to their unique needs and to review the plans annually, updating as necessary.  In addition, local jurisdictions should carry out regular drills to test the effectiveness of their plans.  The letter notes that in order to be prepared for a range of emergency situations, States should ensure that their EOP covers a wide array of emergencies, including school shootings, and that States should gather input from various entities that would have a role in an emergency situation, including law enforcement, school administrators, emergency medical services, etc.  The Commission recommends that States audit local EOPs on a recurring basis to ensure they comply with the State’s objectives.
For States or local jurisdictions that do not currently have an EOP in place or are looking to make improvements, the Commission has provided tools to assist in that process.  The two guides for developing EOPs – one intended for K-12 schools and one for institutions of higher education – were jointly drafted by the Departments of Education, Health and Human Services, Homeland Security, and Justice and are available on the Readiness and Emergency Management for Schools Technical Assistance Center website (https://rems.ed.gov/). 
Finally, the letter reminds States that emergency plans are only one part of the overall effort to keep students safe.  “Creating truly safe and secure schools requires a holistic approach that includes, among other things, cultivating a culture of respect and connectedness in schools, providing adequate mental health care for our youth, physically hardening schools from threats, and establishing preventative threat assessment programs,” the letter states. 
The Commission is still expected to release a more comprehensive report summarizing its findings and activities over the past several months by the end of the year, but a specific date has not been announced.  In that final guide, though, the Commission will reportedly recommend rescinding the 2014 school discipline guidance issued under the previous administration.  That guidance is intended to reduce racial disparity in school disciplinary policies and opponents of the guidance have argued that since its release, schools are more reluctant to punish students or involve law enforcement in student incidents, making schools less safe.  The move is sure to garner attention from Democrats in Congress as the Party moves into the majority in the House in January. 
Resources: 
Kimberly Hefling, “DeVos’ school discipline decision bound to rile Democrats, civil rights advocates,” Politico, December 13, 2018.
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[bookmark: _Toc532552725]GAO Chides President on Rescissions
In a memorandum issued this week, the U.S. Government Accountability Office (GAO) told lawmakers that the President’s power to request rescission of funds under the Impound Control Act (ICA) should not prevent agencies from spending properly appropriated funds.
The ICA grants the President the power to request rescission of any funds he believes are excessive or unnecessary.  Congress then has 45 days to respond to the request by passing a resolution in both chambers undoing the appropriation.  If Congress does not do so within 45 days, the appropriation is considered valid.
The memorandum responds to a concern raised by lawmakers that the President’s Office of Management and Budget (OMB) is instructing agencies to delay allocating or spending funds until 45 days before the end of the fiscal year, then submitting a rescission request and holding those funds in limbo.  By the time the Congressional deadline passes, they would no longer be eligible for obligation – effectively unilaterally rescinding the funds without Congressional approval.  GAO states that the President may not do so under the “strictly limited” powers granted by the ICA, and that there is “no basis to interpret the ICA as a mechanism by which the President may unilaterally abridge the enacted period of availability of a fixed-period appropriation.”  Because Congress has no mechanism with which to reject those requests aside from letting the clock run out, its lack of action constitutes a decision.  The administration refusing to spend those funds essentially goes against Congressional instruction.
GAO does not offer specific instructions on how agencies should ensure funds are obligated before they must be returned to the federal treasury.  But it does note that “amounts proposed for rescission must be made available for prudent obligation before the amounts expire, even where the 45-day period for Congressional consideration in the ICA approaches or spans the date on which the funds would expire.”
Still, it is not clear how much this interpretation would impact appropriations or allocations without legal action, and delays in obligation for other reasons may still delay receipt of funds by State and local agencies.
The memo from GAO on rescissions is available here.
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[bookmark: _Toc532552726]ED Cancels Loan Debt for Borrowers from Closed Schools
The U.S. Department of Education (ED) has said that it will cancel the loans of thousands of borrowers who attended institutions that are now closed, or who were defrauded by their colleges.  This decision comes amid court challenges of the agency’s decision to stop new regulations about when students can ask to have their loans cancelled – known as “borrower defense” regulations – from going into effect.  That decision was vacated by a federal judge who said that ED had not followed proper administrative procedure for the delay or shown good cause for why the timeline should be changed.
Federal law – and the borrower defense rule – allows borrowers who attended or recently withdrew from a school that closes to cancel their debt, provided they do not transfer their credits elsewhere to continue their education.  
ED said it will begin notifying borrowers this week if they are eligible for loan discharge.  The decision will impact about 15,000 borrowers with collective debt of about $150 million.  Many of the students – about half – who will receive discharges attended campuses of Corinthian Colleges, a chain that went bankrupt in 2015.  
Resources:
Michael Stratford, “DeVos cancels $150M in student loan debt after losing court battle,” Politico, December 13, 2018.
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[bookmark: _Toc532552728]Report Highlights Overcharging of Students by On-Campus Banks
According to Politico, the Trump administration concealed a report for months showing that Wells Fargo charged college students fees that were, on average, several times higher than some of its competitors.  The “unpublished” report, which Politico obtained through a Freedom of Information Act (FOIA) request, was produced by the Consumer Financial Protection Bureau (CFPB).  Seth Frotman, who previously served as the CFPB’s top student loan official, resigned in protest of Trump administration policies, citing in his resignation letter that CFPB leaders had “suppressed the publication” of this report.
The previously unseen CFPB analysis examined the fees associated with debit cards and other financial products provided by 14 companies through agreements with more than 500 colleges across the country.  According to the report, Wells Fargo provided roughly one-quarter of those accounts but the bank collected more than half of all fees paid by students.  The bank’s average annual fee per account was nearly $50, the highest of any provider.  The report raises questions about whether campus accounts with high fees comply with U.S. Department of Education (ED) rules requiring colleges to make sure the products they help promote are “not inconsistent with the best financial interests” of their students.
“Our analysis finds that most students at most colleges are able to use their college-sponsored account fee free,” the CFPB report says, but it notes that “certain account fees and providers still pose risks to student consumers.”  The CFPB did not include the analysis as part of its annual public report on campus financial products completed last year, but it did provide a copy to the head of ED’s Office of Federal Student Aid in February.  ED has yet to comment on whether or not it took any action based on the findings in the CFPB report.
Congressman Bobby Scott (D-VA), who will likely lead the House Education Committee in the new Congress, said earlier this year that the allegation that the CFPB had concealed the report on fees charged to students warranted an “immediate investigation” and called for Congressional hearings.  The report found that more than 1.3 million students using college-sponsored debit cards or other products collectively paid $27.6 million in fees during the 2016-17 school year.  
The largest provider of campus accounts was BankMobile, which is offered by Customers Bank and had annual average fees of $12.12 per account.  PNC Bank, the third-largest provider, charged average annual fees of $15.84.  Wells Fargo was the second-largest provider with average annual fees of $46.99 per account.
The CFPB report also questioned the agreements under which financial services providers pay colleges to promote their products on campus.  It found that students ended up paying three times more in average fees when their bank or account provider had paid the college.  Those arrangements, the report says, “raise questions about potential conflicts of interest, including whether revenue sharing encourages higher-fee financial products that crowd out competition from providers of accounts for which student accountholders would avoid high fees and/or accounts where all student accountholders overall would pay less in fees.”
It is not clear what impact, if any, the release of this report will have on ED’s oversight of colleges’ dealings with banking institutions.  Secretary Betsy DeVos is already in the middle of revising student borrower defense and gainful employment rules, so adding another topic to the list might spread the agency’s regulatory efforts too thin.  As for the CFPB, the Senate recently confirmed Kathy Kraninger as the new director for the agency.  In light of how this report and its findings were handled, Kraninger may need to assess the way the CFPB treats the results of future investigations.
Resources:
Michael Stratford, “Trump Administration Hid Report Revealing Wells Fargo Charged High Fees to Students,” Politico, December 10, 2018.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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