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Legislation and Guidance
House Committee Approves HEA Reauthorization Bill
On Tuesday, the House Committee on Education and the Workforce considered legislation to reauthorize the Higher Education Act (HEA) in a markup that lasted nearly 14 hours.  The legislation – the PROSPER Act – was ultimately passed by the Committee along party lines. 

A few minor modifications were made to the legislation through the 60 amendments offered by committee members, but overall the final legislation passed through the Committee tracks closely to the version introduced earlier this month. 

Democrats introduced a number of amendments aimed at restoring accountability provisions for for-profit institutions, such as gainful employment, as well as several amendments intended to help students in the Deferred Action for Childhood Arrivals program, but none of those amendments were adopted by the Committee.  One amendment that received some bipartisan support but was ultimately narrowly defeated was an attempt to revive the Public Service Loan Forgiveness (PSLF) program, which is eliminated in the PROSPER Act.  The PSLF program allows federal loans to be forgiven after 10 years of payment for individuals working in certain public service jobs, including teachers.  States and education advocates have expressed concern that the elimination of this program could exacerbate the teacher shortages that many areas across the country are facing. 

Throughout the marathon hearing, Democrats on the Committee frequently noted their dismay with the pace of the process, arguing that there had not been enough time for lawmakers to fully analyze the 500 plus page bill.  Chairwoman of the Committee Virginia Foxx (R-NC), however, at one point listed off a number of bills that had been moved quickly through the legislative process under Democratic majorities in Congress. 

Now that the legislation has been approved by the Committee, it must be considered by the full House, which is not expected until sometime early next year.  The Senate plans to take a more bipartisan approach to crafting an HEA reauthorization bill, according to recent statements by Chairman of the Senate Committee on Health, Education, Labor, and Pensions Lamar Alexander (R-TN), meaning many of the controversial provisions included in the PROSPER Act are unlikely to make it into final legislation next year. 
Brustein & Manasevit will continue its analysis of this legislation in subsequent Federal Updates. 
Resources:

Adam Harris and Eric Kelderman, “House Republicans Press for Higher-Ed Overhaul in 2018,” Chronicle of Higher Education, December 12, 2017. 

Lauren Camera, “House Republicans Finalize Overhaul of Higher Education Act,” U.S. News, December 13, 2017. 
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ED Releases Semi-Annual Regulatory Agenda


The U.S. Department of Education (ED) published its semi-annual regulatory agenda on Thursday, outlining what regulatory action it plans to take over the next few months.  
The agenda shows that ED plans to rescind a number of regulations that are outdated – aligning with an administration-wide effort to reduce regulatory burden and clean out old guidance and regulations.  The outdated regulations that ED plans to withdraw have all been superseded by newer law or regulation.  Some of these regulations include ones that apply to programs under No Child Left Behind that were eliminated under the Every Student Succeeds Act and regulations governing the Workforce Investment Act, which has been superseded by the Workforce Investment and Opportunity Act.
The agenda also provides a timeline for when States, districts, and institutions of higher education can expect to see final regulations on a number of issues that ED has already begun the regulatory process for.  ED plans to publish a proposed rule for borrower defense to repayment in May 2018 and for gainful employment in June of next year (ED is currently engaged in a negotiated rulemaking process on both of these issues).  

In addition, schools can expect to see a proposed rule on obligations for addressing sexual misconduct under Title IX of the Education Amendments of 1972 in March of next year.  Earlier this year, ED rescinded a controversial guidance document on this issue that was published in 2011 by the Obama Administration and issued interim guidance with the intent to engage in rulemaking later on. 

At the K-12 level, ED plans to delay the implementation date of the significant disproportionality rule implemented by the Obama Administration that requires States to take a standardized approach to determine whether their districts are disproportionately enrolling minority students in special education.  ED has been reevaluating this regulation over the past couple of months.  In addition, ED will regulate on two items under ESSA, including Title I and grants to charter management organizations.  The agenda gives little detail about what either of these regulations will consist of.  
A full list of ED’s planned regulatory action for the next few months is available here.
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News 
President Announces Nominee for OESE
The White House nominated Frank Brogan, former Florida Lieutenant Governor under Jeb Bush, for Assistant Secretary of Elementary and Secondary Education, the biggest office overseeing K-12 schools.  If confirmed, Brogan would replace Jason Botel, who has been acting as the Assistant Secretary for some time while implementing the process for reviewing and approving State plans under the Every Student Succeeds Act (ESSA).  

Brogan was elected Florida's commissioner of education in 1994, holding that post until 1999, when he became Lieutenant Governor, serving in that position until 2003.  He has also been a teacher, principal, and superintendent of schools in Florida's Martin County.  Brogan championed higher academic standards while overseeing Florida's schools, including a push to require students to take Algebra I or a comparable math course in order to graduate.  The plan also called for students to earn a 2.0 grade-point average on a four-point scale to graduate from high school or to participate in sports or other extracurricular activities while they were in school.

Brogan also supported using tax dollars for private schools, a priority for U.S. Secretary of Education Betsy DeVos and most of the Trump Administration’s other nominees for the U.S. Department of Education (ED).  Early in his tenure as Florida State chief, he proposed eliminating 350 jobs from the 1,500-person State education department which will mesh well with DeVos' own push to slim down regulations at the federal level.

In addition, Brogan has extensive higher education experience.  He was the president of Florida Atlantic University, and served as the chancellor of Florida's state higher education system from 2009 to 2013.  He held the top spot overseeing Pennsylvania's higher education system as well.  He announced plans to resign from that job earlier this year, leading many to assume he would be taking a federal position.  If Brogan is confirmed, he would join a number of top-level ED officials with a connection to Jeb Bush.

The list includes Josh Venable, DeVos’ Chief of Staff, and Carlos Muñiz, who served as deputy general counsel under the former Florida governor and has been nominated as ED’s General Counsel.  Mitchell Zais, who has been nominated as Deputy Secretary, endorsed Bush's 2016 presidential bid.  Jim Blew, who has been tapped as Assistant Secretary of Planning, Evaluation, and Policy Development, once served in a top K-12 post at the Walton Family Foundation, a big financial supporter of Bush's Foundation for Excellence in Education.  Even DeVos served on the board of Bush's foundation before she was tapped as Secretary of Education. 

Brogan’s confirmation hearing has yet to be scheduled, but the Senate Health, Education, Labor, and Pensions Committee recently voted to confirm Zais and Blew, as well as Johnny Collett, who was nominated to run the Office of Special Education and Rehabilitative Services at ED.  Kenneth Marcus, who testified before the Committee as the nominee to lead ED’s Office for Civil Rights, is still awaiting a committee vote.  The three nominees already approved by the Committee now join Muñiz in line for a full vote on the Senate floor.  As of now, the only two positions to receive full confirmation by the Senate are Peter Oppenheim for Legislative Affairs and DeVos herself.

Resources:

Alyson Klein, “Trump Taps Ex-Florida Chief, Lt. Governor for Top K-12 Post Under DeVos,” Education Week: Politics K-12, December 11, 2017.
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Democrats Concerned Over Net Neutrality Repeal Impact on Education
A group of 21 Democratic senators sent a letter on Tuesday to the Chairman of the Federal Communications Commission (FCC), Ajit Pai, expressing concern over the impact that repealing net neutrality rules could have on education, particularly in low-income and rural areas. 

The net neutrality rules, which were implemented under the Obama Administration, ensure that web content be delivered on equal grounds across providers – that is, internet providers cannot deliver some web material at faster or slower speeds based on the amount of money content providers are paying.  The FCC voted yesterday to approve an order that would repeal those rules, which could limit and slow down schools’ access to free, online educational content as content from sources that have greater financial resources is prioritized.

As schools’ high-speed internet access has expanded dramatically in recent years, educators often rely on the internet to access education instructional materials and share information.  Should internet providers increase prices to gain faster access to certain content, financially-strapped rural and low-income schools may be unable to afford those extra costs.  In addition, the lawmakers note that institutions of higher education and their students could be impacted if access to video lectures and online learning resources becomes more limited. 

Senators requested that the FCC delay their vote and answer a number of questions about the order’s impact on education before taking a vote; however, the FCC voted in a 3-2 partisan vote on Thursday to roll back the rules. 

The full letter on net neutrality and education is available here.

Resources:

Cecilia Kang, “F.C.C. Repeals Net Neutrality Rules,” New York Times, December 14, 2017.

Sean Cavanagh, “Will Reversal of FCC’s ‘Net Neutrality’ Policy Help or Hurt Schools?,” Education Week: Market Brief, November 23, 2017.
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Civil Rights Commission Hosts Session on School Discipline, Special Ed

The U.S. Commission on Civil Rights – a bipartisan, independent commission that investigates, reports on, and makes recommendations concerning civil rights issues – held a day-long session last Friday on minority students in special education.  Discussion during the session also centered around disproportionate rates of discipline for minority students, particularly a 2014 “Dear Colleague” letter from the U.S. Department of Education (ED) on that issue. 

ED has recently been reevaluating the “significant disproportionality” rule developed during the Obama Administration, which requires States to take a standardized approach to determine whether their districts are disproportionately enrolling minority students in special education, placing them in restrictive settings, or harshly disciplining them.  The semi-annual regulatory agenda published by the Office of Management and Budget yesterday indicates that ED plans to seek comment on whether to delay the compliance date for this regulation from July 1, 2018 to July 1, 2020.  Support from the panelists and commissioners on this issue varied during the Friday session, with some expressing concerns about the federal government’s role and others arguing that too many students are being placed in special education.  

Panelists and commissioners also grappled with guidance released by the Obama Administration in 2014 that aims to ensure schools’ discipline policies do not have a disparate impact on certain groups of students, such as minorities.  ED has recently sought input on whether to maintain or rescind this guidance, hosting meetings with individuals in education from both sides of the debate.  Participants in the Friday session were divided on this issue as well, with some arguing that the federal government is overreaching and others noting that the guidance is necessary to protect minority students. 

Although ED has not made final decisions regarding the significant disproportionality rule or the 2014 school discipline guidance, the agency has confirmed that it is evaluating both of these items, which means we could see action to rescind or modify this regulation and guidance over the next few months.

Resources:
Christina Samuels, “Civil Rights Commission Takes on Issue of Minorities in Special Education,” Education Week: On Special Education, December 8, 2017.
Evie Blad, “School Discipline Debate Centers on Benefits, Consequences of Federal Guidance,” Education Week: Rules for Engagement, December 8, 2017.
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Reports
OIG Calls on FSA to Improve Oversight of Borrower Defense Process
The Office of the Inspector General (OIG) at the U.S. Department of Education (ED) recently released a final management information report calling on ED to improve the way it handles student loan borrower defense discharges.  Under federal policy, ED’s Office of Federal Student Aid (FSA) now has less than a month to develop a corrective action plan based on the findings and recommendations made by OIG.  While this policy is not always strictly enforced, if FSA does not resolve the findings in six months, OIG is required by law to issue an update to Congress.

While conducting its review, OIG found that FSA established policies and procedures related to the intake and discharge of borrower defense claims in 2015 and refined the claims intake policies and procedures throughout OIG’s review period.  FSA also established policies and procedures related to reviewing borrower defense claims in April 2016 and introduced new policies and procedures throughout OIG’s review period.  However, OIG identified weaknesses with FSA’s procedures for: (1) documenting the review and approval of legal memoranda establishing categories of borrower defense claims that qualified for discharge; (2) reviewing borrower defense claims; (3) processing claims approved for loan discharge and flagged for denial; and (4) establishing timeframes for claims intake, claims review, loan discharge, and claims denial processes and controls to ensure timeframes are met.

OIG also found that FSA did not have an adequate information system to manage borrower defense claim data.  Specifically, it could not readily retrieve borrower defense claim outcomes from its current information system because data were not available for use without a labor-intensive, manual data retrieval process.  FSA, according to the OIG report, had no controls to prevent or detect problems with the integrity of the data contained in the more than a thousand spreadsheets FSA relied on to track the status of borrower defense claims.

OIG made several recommendations for FSA to develop, document, and implement policies and procedures over the federal student loan borrower defense loan discharge process.  OIG also recommended that FSA improve its information system for the borrower defense loan discharge process.  OIG provided a draft of this report to FSA for comment.  FSA generally agreed with the report and recommendations.  Considering the current negotiated rulemaking on borrower defense claims, ED may hold off on any sweeping changes until new rules are promulgated, possibly sometime next year.
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To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.
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