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Due to the upcoming holidays, the next issue of the Federal Update will publish on January 5th. 
Legislation and Guidance
Congress Passes Another Stopgap Measure to Keep Government Open
Congress passed a third short-term spending deal late Thursday, avoiding an impending government shutdown.  The continuing resolution (CR) provides funding for all programs at current levels through January 19th, as well as additional funding for certain programs.

The CR provides the Children’s Health Insurance Program (CHIP), which expired earlier this year, with $2.85 billion in funds, available through the end of March, and also offers $2.1 billion for the Veterans Choice Program, which provides healthcare for veterans.  In addition, the bill includes $4.49 billion in emergency defense funds requested last month by President Trump and an extension for a foreign intelligence surveillance measure.  Finally, the CR waives automatic cuts to Medicare and other federal entitlement programs that would have kicked in due to the deficit impact of the tax legislation passed earlier this week.

Congress’ action yesterday pushes debate on a number of key legislative issues tied up in the spending discussions until after the New Year, including authorization for the Deferred Action for Childhood Arrivals program and border security, raising spending caps for defense and non-defense programs for fiscal year 2018, and a longer-term solution to funding CHIP.  

Congress will resume session on January 3rd, giving lawmakers just two and half weeks to finalize a spending package for the rest of fiscal year 2018, or pass another short-term deal to keep the government open. 

Resources:
Mike DeBonis and Erica Werner, “Senate passes stopgap spending bill, allowing Congress to avert partial government shutdown,” Washington Post, December 21, 2017. 
Author: KSC
Congress Approves Sweeping Tax Reform Legislation
The House and Senate passed a major tax reform bill this week, mostly along party lines, that could have a negative impact on State and local education funding down the line.  The Tax Cuts and Jobs Act includes a number of provisions that will affect K-12 and higher education.

Over the past couple of months, Congressional Republicans have been working diligently to ensure a tax reform bill made it to President Trump’s desk by the end of the year.  After the House and Senate each passed their own versions of the legislation, members from both chambers appointed to a conference committee were tasked with reconciling those differences.  An agreement was reached late last week, allowing for the House and Senate to vote on final legislation early this week.  

The final legislation places limitations on the deduction available to taxpayers for paying State and local taxes.  Changes to the so-called “SALT” deduction mean that taxpayers will now be able to deduct only up to $10,000 annually of either a combination of property and income taxes or property and sales taxes.  The original House and Senate proposals would have allowed taxpayers to deduct only property taxes, eliminating the deduction for income and sales taxes.  Education advocates and officials have expressed concern over the impact limiting the SALT deduction will have on future education funding.  States and local communities may feel pressure to reduce their own taxes in an effort to limit the overall burden on taxpayers, therefore leading to less State and local revenue available for education.  

Also impacting education funding is the elimination of qualified school construction bonds and qualified zone academy bonds, which are tools often used by schools to reduce capital costs.  The qualified zone academy bonds, in particular, are used frequently by charter schools to finance school facilities. 

Another item that the House and Senate proposals initially moved to alter is the deduction available to teachers for personal money spent on classroom supplies – currently set at $250 annually.  The House proposed eliminating the deduction altogether while the Senate bill would have doubled it to $500.  Ultimately the compromise reached was to maintain the deduction at the current $250. 

School choice advocates received a win in the tax legislation.  The bill allows individuals and families to use up to $10,000 annually of their 529 College Savings Plan for K-12 education expenses, such as private school tuition.  The bill originally expanded the use of those funds for homeschool costs as well, but that provision was removed last-minute after it was found to violate requirements of a special rule in the Senate that allowed Republicans to pass the legislation with only a simple majority.  Although this is the first school-choice initiative endorsed by Congress under the Trump Administration, some school choice advocates have noted that the tax provision will primarily help wealthier Americans who can afford to set aside money in these savings accounts or are already sending their children to private school, as opposed to low-income families.  

On the higher education front, the final legislation left most proposed changes to tax benefits for students and loan borrowers untouched.  The House had proposed eliminating the tax-exempt status of graduate student tuition waivers and the provision allowing student loan borrowers to deduct interest paid on their loans, but those items were left out of the final bill.  The key higher education item that Congress did authorize is a 1.4 percent excise tax on investment income at private colleges of certain student enrollment and endowment sizes. 

President Trump and Republicans are considering the passage of this tax reform bill a major legislative achievement.  The President signed the bill Friday, enacting the bill into law.  

Resources:

Andrew Kreighbaum, “Final GOP Deal Would Tax Large Endowments,” Inside Higher Education, December 18, 2017. 

Andrew Ujifusa, “Four Things for Educators to Know About the Tax Bill Congress Just Passed,” Education Week: Politics K-12, December 20, 2017.

Author: KSC

ED Delays Supplanting Deadline Under ESSA
The U.S. Department of Education (ED) recently provided a letter to State Title I directors delaying the deadline for developing methodologies for awarding nonfederal funds under the supplement, not supplant provision of the Every Student Succeeds Act (ESSA).  The deadline in question was set, under statute, for December 10, 2017.  Instead, State and local educational agencies (SEAs and LEAs) now have until the start of the 2018-2019 school year to demonstrate compliance with the fiscal rule.

Under section 1118(b)(2) of ESSA, to show compliance with the supplanting prohibition, LEAs must demonstrate that the methodology used to allocate State and local funds to each school receiving Title I funds ensures that such school receives all of the State and local funds it would otherwise receive if it were not receiving Title I funds.  With respect to the timeline for implementation, section 1118(b)(5) of ESSA requires that an LEA meet the compliance requirement no later than two years after the date of enactment of ESSA, making the statutory deadline December 10, 2017.  

ED is aware that some SEAs and LEAs were taking steps to develop a methodology or use an existing methodology that meets the new compliance requirement by December 10, 2017.  However, ED also recognized that for many LEAs it may not be reasonable to implement a new methodology in the middle of a school year and that the first implementation of the methodology cannot occur until the beginning of the 2018-2019 school year.  Therefore, consistent with section 4(b) of ESSA, which authorizes ED to ensure an orderly transition to the new law, an SEA and its LEAs may delay meeting the compliance requirement in section 1118(b)(2) of ESSA until the start of the 2018-2019 school year.

Of course, ESSA still requires that, even if the new methodology is not yet in place, SEAs and LEAs are utilizing all Title I, Part A funds only to supplement the funds that would, in the absence of such Title I, Part A funds, be made available from State and local sources.  According to ED, the supplement, not supplant requirement under Title I remains critically important to ensuring that Title I funds provide additional resources to students and teachers in Title I schools that have high concentrations of students from low-income families to counteract the effects of poverty, helping to ensure that all children are provided significant opportunity to receive a “fair, equitable, and high-quality education and to close educational achievement gaps.”

Interested parties are encouraged to send suggestions of questions or topics that they would like to see future supplanting guidance address to the Office of State Support program officer at OSS.[State]@ed.gov (e.g., OSS.Nebraska@ed.gov) on or before January 17, 2018.

Author: SAS
House Higher Ed Bill Would Significantly Alter Financial Aid System
The Republican-proposed bill passed by the House Committee on Education and the Workforce earlier this month to reauthorize the Higher Education Act would significantly overhaul the federal student financial aid system. 
The House Republican bill, known as the PROSPER Act, would dramatically streamline the current financial aid system, including eliminating a number of loan and grant programs.  The bill narrows the number of federal financial aid options to one loan, one grant, and one federal work-study program.  
Under the Federal ONE Loan program, the current six loans available would be consolidated into one unsubsidized loan offering for each of the following: undergraduate students, parents, and graduate students.  The legislation modifies the cap on the loans for each of the groups, raising the limit for undergraduate loans but decreasing the cap on loans available to graduate students and parents.  Institutions, however, would have the flexibility to lower the caps on undergraduate loans either institution-wide or by academic program based on certain conditions.  In addition, student loan origination fees are banned under the Act. 
Pell Grants are maintained under the PROSPER Act, with some modifications.  The grants would no longer be annually increased based on inflation, which could lead to diminishing purchasing power as tuition rates continue to rise.  Lawmakers also included some provisions to encourage on-time completion for Pell Grant recipients by offering a $300 bonus to those who complete at least 15 credits per semester and mandating that students who receive Pell Grants for three payment periods without completing any credit hours would become ineligible for the grant.  Financial aid administrators would have the authority, though, to issue waivers for certain special circumstances.  

The timing for disbursement of loans and Pell Grants is altered as well.  As opposed to disbursing all the funds at the beginning of each semester, loans and grants would be disbursed in equal monthly or weekly installments over the course of the loan period to help students spend money more wisely and ensure they have funds throughout the entire semester.  There is an exception that can be granted for this disbursement for “unequal costs,” which would include tuition and fees.  Under that exception, students could receive a larger disbursement up front.
A number of current loan programs are eliminated under the PROSPER Act, including the Public Service Loan Forgiveness program that allows borrowers working in certain public service jobs, including teachers, to have their debt forgiven after 10 years of payments.  A number of States and education advocates have expressed concern over the impact eliminating this program will have on teacher recruitment, noting that many States are already facing teacher shortages and the elimination of this program may further discourage graduates from entering the teaching profession. 
The legislation streamlines the repayment process as well, decreasing the number of federal loan repayment options from eight down to two, including one income-based repayment plan and one standard 10-year repayment option.  The new income-based repayment plan would eliminate the current practice of forgiving a borrower’s remaining loan balance after 20-25 years of payments, but the plan would cap interest payments on student loans after 10 years.

Finally, the Free Application for Federal Student Aid (FAFSA) is simplified under the bill.  The form would also have to be available on a mobile platform and undergo consumer testing to ensure ease of use, and the process for importing income data from the Internal Revenue Service would be streamlined. 
The full House could vote on the PROSPER Act as soon as early next year, and Chairman of the Senate Committee on Health, Education, Labor, and Pensions, Lamar Alexander (R-TN), has said he intends to begin work on drafting a bipartisan Senate proposal after the New Year.

Author: KSC
News 
Senate Confirms Two ED Nominees

The U.S. Senate confirmed a wave of nominees for top positions in the Trump Administration late last night, including two nominees for the U.S. Department of Education (ED), before leaving town for the holiday recess.  

The two nominees approved include Johnny Collett to lead the Office of Special Education and Rehabilitative Services and Douglas Webster for Chief Financial Officer at ED.  Collett testified in front of the Senate Committee on Health, Education, Labor, and Pensions earlier this month, and was approved by the Committee just last week.  Collett most recently worked as the director of special education outcomes for the Council of Chief State School Officers and also previously was head of special education for the State of Kentucky.  

Webster, who worked as the director of risk management for the U.S. Agency for International Development and served 21 years in the U.S. Air Force, was confirmed by the Senate without being called to testify in front of the HELP Committee.  

Collett and Webster join only two other fully confirmed nominees at ED – Secretary Betsy DeVos and Assistant Secretary for Legislation and Congressional Affairs Peter Oppenheim.  Six other ED nominees are still waiting for confirmation by the full Senate, some of which have yet to receive a vote by the HELP Committee, and approximately half of the Senate-confirmable top positions at ED have not received a nominee yet. 

Resources:

Benjamin Wermund, “Will the tax bill push states to change their laws?,” Politico: Morning Education, December 22, 2017. 

Author: KSC
ED to Grant Partial Relief to Defrauded Student Loan Borrowers
The U.S. Department of Education (ED) announced a new process this week for loan discharge for borrowers that have been defrauded by their institution of higher education.  ED has recently been reviewing the process for granting loan forgiveness and is also engaged in negotiated rulemaking on the topic, known as borrower defense to repayment.  

ED will grant full relief to borrowers only under certain conditions, while others will receive partial relief.  The new formula for relief will take into consideration the current earnings of the defrauded student compared to earnings of students from a comparable passing gainful employment program.  Those borrowers who are earning 50 percent or less than their peers in a comparable program will receive full relief, while those earning above 50 percent will be provided partial relief based on a sliding scale system.

ED reportedly noted that the cost to taxpayers of the borrower-defense program was one consideration influencing its decision to grant partial relief to some borrowers.  In addition, ED also cited a recent Inspector General report on the borrower-defense process in justifying its move, saying that the agency has worked to improve on the weaknesses identified in that report. 

ED also announced that it has approved 12,900 pending discharge claims from former Corinthian students, including some notices of partial relief, and denied 8,600 applications, although ED notes that many of those denials were identified under the previous administration but not acted upon.  This is the first wave of action ED has taken on pending applications since the Trump Administration came into office in January.  Tens of thousands of applications are still waiting for approval or denial.

“We have been working to get this right for students since day one,” said Secretary Betsy DeVos on ED’s new process.  “No fraud is acceptable, and students deserve relief if the school they attended acted dishonestly.  This improved process will allow claims to be adjudicated quickly and harmed students to be treated fairly.  It also protects taxpayers from being forced to shoulder massive costs that may be unjustified.”

ED is currently in the middle of reviewing the borrower defense regulations promulgated by the Obama Administration.  A negotiated rulemaking committee, which includes a wide range of stakeholders and will help to inform ED’s proposed rule, has met for its first of three sessions.  ED indicated in its regulatory agenda released last week, that it intends to release a proposed rule on this topic in May of 2018.

Resources:

Andrew Kreighbaum, “Partial Relief for Defrauded Borrowers,” Inside Higher Ed, December 21, 2017. 

U.S. Department of Education Press Release, “Improved Borrower Defense Discharge Process Will Aid Defrauded Borrowers, Protect Taxpayers,” December 20, 2017. 
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Reports
OIG Releases Semiannual Report to Congress
The Office of the Inspector General (OIG) at the U.S. Department of Education (ED) recently released its semiannual report to Congress.  This report highlights investigations, audits, and other action OIG has taken over the last six months.  While OIG usually uses these reports as a way to showcase its own usefulness, it often acts as a good indicator for the types of noncompliance that the auditors are currently focusing on.  

Over the last 6 months, OIG closed 25 investigations involving fraud or corruption related to ED’s programs and operations, securing more than $20 million in restitution, settlements, fines, recoveries, forfeitures, and savings.  In addition, as a result of OIG’s investigative work, criminal actions were taken against a number of people, including school officials, vendors, and service providers who cheated both students and taxpayers.  OIG also issued 7 audits that contained recommendations to improve program operations.

One item of importance is OIG’s continued fight with ED officials over recovery of improperly paid federal funds.  For the third year in a row, OIG determined that ED did not comply with the Improper Payments Elimination and Recovery Act.  The audit found that ED reported improper payment rates for the William D. Ford Federal Direct Loan Program and the Federal Pell Grant program that did not meet the fiscal year 2016 reduction targets, did not report the Vocational Rehabilitation State Grants program as a program that may be susceptible to significant improper payments, and did not consider all nine required risk factors in its assessments.

During this reporting period, OIG also completed two audits in a series to determine whether school districts previously audited by the OIG completed corrective actions to remediate previous audit findings.  If they had not, OIG attempted to determine why not and determine whether risks still existed because they did not complete the corrective actions.  The two auditees were the Harvey Public School District 152 in Illinois and the Wyandanch Union Free School District in New York.  While Harvey seems to be complying with most of the corrective actions put in place, the Wyandanch district appears to be fully in compliance based on the corrective actions put in place in OIG’s prior audit.  Two additional audits for Detroit and New Orleans remain open.

OIG also conducts “quality control reviews” of the single audits required under Subpart F of the Uniform Grants Guidance (UGG).  Over the past six months, OIG reviewed 26 audits of which only 5 passed, 6 passed with deficiencies, and 15 failed.  Federal program administrators should take note that single audits not meeting the standards of the UGG cannot be paid for with federal funds, and do not qualify as meeting the requirement of having a single audit completed annually.

Author: SAS

OIG Publishes Annual Plan for FY 2018
The U.S. Department of Education’s (ED’s) Office of Inspector General (OIG) published its plan and goals for fiscal year 2018 this month.  The plan includes ongoing actions that OIG is already engaged in, as well as a number of new priorities for the upcoming year.

At the K-12 level, OIG plans to examine the peer review process for State plans submitted under the Every Student Succeeds Act (ESSA) to determine whether ED’s controls provided reasonable assurance that all requirements were followed for selecting peer reviewers, conducting peer reviews, and approving State plans.  OIG will also examine whether States and districts have provided adequate oversight of schools operating schoolwide programs, as well as ED’s monitoring of grantees under the Charter School Program Grants for Replication and Expansion of High-Quality Charter Schools.  In addition, OIG will look at whether ED effectively ensures the educational rights and protections afforded to children with disabilities under the Individuals with Disabilities Education Act (IDEA) who attend virtual charter schools and also that select State educational agencies and local educational agencies have sufficient internal controls to ensure that Individualized Education Programs are developed for special education students at virtual charter schools.

ED OIG will be reviewing a number of financial aid issues as well, including ED’s administration of the Public Service Loan Forgiveness Program to ensure that only eligible borrowers have been approved, ED’s oversight of schools’ compliance with satisfactory academic progress regulations, and Federal Student Aid’s control activities in regards to the Free Application for Federal Student Aid (FAFSA) process.  

In addition to these new priorities for FY 2018, ED OIG will continue to engage in a wide range of ongoing work, such as evaluating the Office of Special Education Programs’ implementation of its differentiated monitoring and support component under the results-driven accountability initiative, assessing ED’s process for recognizing and monitoring accrediting agencies, and whether selected State educational agencies have implemented systems of internal control over calculating and reporting graduation rates, among others. 

The full report on OIG’s FY 2018 plan is available here.

Author: KSC

To stay up-to-date on new regulations and guidance from the U.S. Department of Education, register for one of Brustein & Manasevit’s upcoming webinars.  Topics cover a range of issues, including grants management, the Every Student Succeeds Act, special education, and more.  To view all upcoming webinar topics and to register, visit www.bruman.com/webinars.
The Federal Update has been prepared to inform Brustein & Manasevit, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between Brustein & Manasevit, PLLC and the reader.

© Brustein & Manasevit, PLLC 2017
Contributors: Steven Spillan and Kelly Christiansen
Posted by the California Department of Education, December 2017
www.bruman.com

www.bruman.com


