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Legislation and Guidance

ED Finalizes Pell Grant Regulations

The U.S. Department of Education published final regulations on Tuesday on the Workforce Pell program, as well as a new overall Pell requirement surrounding non-federal aid. Only a few changes were made to the final version compared to the proposed regulations issued earlier this year. 

The Working Families Tax Cuts Act, another name for the One Big, Beautiful Bill Act passed by Congress last summer, expanded the use of Pell grants to programs at least 8 weeks in length but no more than 15 weeks – a program dubbed “Workforce Pell.” The regulations issued this week address the implementation of that Pell expansion. In addition, that same 2025 legislation created a new rule that applies to all Pell grants – traditional and workforce – which is also addressed in the final regulations. Beginning in July, students receiving non-federal aid that equals or exceeds their cost of attendance are not eligible to receive a Pell grant of any kind for that award year.

One of the changes ED made based on public feedback to the proposed rule for the Workforce Pell portion relates to what percentage of a program a non-eligible institution can provide. In the proposed regulations, there was a strict 25 percent limit for ineligible institutions to provide portions of a program. The final rule expands that threshold specifically for programs that qualify as a related instructional component of a Registered Apprenticeship to more than 25 percent but less than 50 percent. That partnership would be established through a written agreement between programs. All other non-eligible institutions are still subject to the 25 percent partnership cap.

In addition, one of the key performance metrics for Workforce Pell was adjusted. ED will now exclude currently enrolled students from the value-added earnings (VAE) calculation, but those students will still be captured in the job placement metric. The VAE metric will not go into effect until 2030-2031, as it looks at data from three years prior, and ED clarifies that in the interim, governors have flexibility but must certify that they take program cost and anticipated wages into consideration when approving programs. States may choose to use an interim metric but are not required to.

ED did not make any changes to the new provision related to non-federal aid and Pell grant eligibility, but did indicate that it plans to develop an oversight system in the future to prevent institutions from “gaming” the system. Stakeholders and ED expressed concern about institutions decreasing non-federal aid by minimal amounts so that it remains under the cost of attendance and that students can retain Pell grant eligibility. 

The Workforce Pell portions of the final rule go into effect on July 20, 2026, but ED is permitting optional early implementation as soon as July 1st. For the non-federal aid piece that applies to all Pell grants, however, ED stated that the effective date was May 19, 2026, raising questions as to whether institutions must make retroactive changes based on the new requirement. The law passed by Congress last year includes a July 1st implementation date. The National Association of Student Financial Aid Administrators reported that it has reached out to ED for clarification on this point.

With final regulations in place, States should be working to finalize their Workforce Pell approval processes, and institutions should be reviewing and determining which programs are eligible for participation in the coming award year, if they choose to participate. We also recommend that institutions and States update their policies and procedures related to the Workforce Pell and general Pell changes as soon as possible.
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New Guidance from OESE Encourages Use of Transferability, AFUA

In two new letters to State Chiefs released Tuesday, Assistant Secretary for Elementary and Secondary Education Kirsten Baesler promoted the use of two types of funding flexibility found in Title V of the Elementary and Secondary Education Act (ESEA). The letters are part of a series issued pursuant to an Executive Order on maximizing flexibility, and they encourage grantees to use existing portions of the law.

The first letter promotes the use of transferability under Section 5103 of ESEA. Under transferability, States and local educational agencies (LEAs) may transfer funds under Title II, Part A or Title IV, Part A (and, for SEAs, Title IV, Part B) to: 

· Title I, Part A 
· Title I, Part C 
· Title I, Part D 
· Title II, Part A 
· Title III, Part A 
· Title IV, Part A 
· Title V, Part B 

States may also transfer funds to Title IV, Part B. Transferability requires additional consultation and may require updates to State or LEA plans. 

The second letter encourages certain rural LEAs to use the Alternative Fund Use Authority (AFUA). AFUA allows LEAs that are eligible for the Small, Rural School Achievement Program, whether or not they receive funding under that program, to use funds under Title II, Part A or Title IV, Part A funds to support allowable uses under Title I, Part A; Title II, Part A; Title III, Part A; Title IV, Part A; or Title IV, Part B. Eligibility for AFUA is narrower than transferability, and it allows for a smaller scope of flexibility, but it does not require the same formal transfer of funds and comes with fewer restrictions.

Neither transferability nor AFUA requires approval but they each have separate notification restrictions.

Both the letters are available here. In the press release, ED officials also encouraged States to apply for Ed-Flex authority, noting that 18 States have done so.
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DOL Issues Guidance on Outreach Activities under WIOA, Perkins

The U.S. Department of Labor (DOL) issued guidance this week clarifying the allowable outreach activities grantees can support with Workforce Innovation and Opportunity Act (WIOA), Adult Education, and Perkins V funds. This new guidance rescinds and replaces guidance from September of 2023 on the same topic and is aligned with goals outlined in the “America’s Talent Strategy” released last year by the administration.

In the guidance, DOL’s Employment and Training Administration (ETA) encourages State and local grantees to review and revise or develop new policies and procedures surrounding using those federal funds allowably for outreach activities. ETA tells grantees that outreach should include coordination with benefit programs that have work requirements, like the Supplemental Nutrition Assistance Program, and that outreach to those individuals can help them “transition off public benefits, and become economically self-sufficient.” An example of coordination, according to ETA, is creating materials with information about multiple programs. ETA recommends that grantees develop comprehensive outreach plans that link how those types of activities relate to program purposes and performance outcomes for various workforce and career and technical education (CTE) programs.

When using funds for outreach activities, the guidance reminds grantees to follow federal program and grant requirements, including ensuring the costs are reasonable, allocable, and necessary under the Uniform Grant Guidance (UGG). ETA says grantees may also need to consult other requirements and policies, such as those established by States or WIOA memoranda of understanding for infrastructure costs. The guidance discusses the difference between “public relations” and “advertising” under the UGG and whether those costs might be allowable when funding outreach activities, and the importance of maintaining adequate documentation to support expenditures. 

Finally, the guidance offers a non-exhaustive list of examples of allowable outreach activities, including in-person outreach, mobile American Job Centers, printed materials, radio and TV, email or text communications, social media and influencers, QR codes, and blog and podcast interviews. ETA also reminds grantees that information about programs and services must be produced in accessible formats for individuals with disabilities. 

While the new guidance overlaps in many ways with the now-rescinded 2023 guidance, information about outreach to underserved and special populations has been removed, as well as discussion of providing outreach in multiple languages. However, regardless of the guidance, grantees are still required to follow any federal statutory or regulatory requirements surrounding serving special populations or ensuring equal access to workforce and CTE programs.
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Negotiated Rulemaking Committee Reaches Consensus on Accreditation Changes 

A negotiated rulemaking committee reached consensus Thursday on changes to the higher education accreditation system. The agreement is largely similar to the draft regulatory language provided by the U.S. Department of Education (ED) at the beginning of the negotiated rulemaking process, with some exceptions.

The draft language will require more transparency for students who seek to transfer credit from one undergraduate program to another, including requiring institutions of higher education (IHEs) to provide an evaluation of possible transfer credits to prospective students. The language also directs accreditors to focus more on student success when conducting evaluations, including looking at benchmarks like performance on standardized assessments, retention rates, economic returns, and others.

In addition, conflict of interest requirements for accrediting agencies are strengthened by prohibiting those agencies from sharing resources, like personnel, with related, associated, or affiliated trade or professional organizations. Accreditors will also be required to publicly disclose relationships with those types of organizations on their websites. New accreditors would be able to receive national recognition sooner as well, as the draft language eliminates the two-year waiting period. Moving forward, accreditors would only be required to accredit one or more institutions or programs before receiving national recognition. 

The draft regulatory language also addresses costs for IHEs related to accreditation. Accrediting agencies would now be required to conduct their activities in a “cost effective” manner, which the draft language defines as “avoiding unnecessary financial, compliance, and administrative burden, duplicative reporting, excessive documentation requirements, and unwarranted prescriptive processes.” 

The most contentious portion of the draft language initially proposed by ED dealt with promoting academic freedom and intellectual diversity. Academic freedom was defined by ED in its original proposal, which some negotiators took issue with. That definition was ultimately stripped out of the regulatory language, but ED plans to provide it in the preamble of the proposed rule to come. Accreditors will be required to evaluate whether IHEs maintain academic freedom and apply that freedom across all faculty, regardless of race or other immutable characteristics. In addition, accreditors will look at whether IHEs have policies to support and promote intellectual diversity. 

Now that the rulemaking committee has reached consensus on regulatory language, ED will move forward with publishing a proposed regulation in the Federal Register. ED aims to have a final rule published prior to November 1st this year, which will allow the regulations to go into effect on July 1, 2027. This timeline adheres to rulemaking requirements under the Higher Education Act. 

Resources:
Rebecca Carballo, “Education Department advances Trump’s plan to overhaul college oversight,” Politico, May 21, 2026.
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Supreme Court Will Hear Case on Whether Employees Can Sue Under Title IX

This week, the U.S. Supreme Court agreed to hear Thomas Crowther v. Board of Regents of the University System of Georgia and determine whether Title IX provides school employees a right to sue their federally funded employers for sex discrimination. Title IX prohibits sex discrimination in federally funded education programs.   

The case involves two employees of the University System of Georgia. The first was a basketball coach at Georgia Tech who was fired after filing an internal complaint alleging that she and her team were being discriminated against since the University was not providing the same resources as it was to the men’s team. The second employee was an art professor at Augusta University, who was terminated following reports of sexual harassment and a Title IX investigation. Both employees filed lawsuits under Title IX. 

Over the last two decades, courts have held that Title IX does provide employees the right to sue. In 2005, the Supreme Court heard a similar case, Jackson v. Birmingham Board of Education. In that case a high school girls basketball coach sued, claiming they were terminated because they complained that the team was not receiving equal treatment by the school. Although the case surrounded whether Title IX prohibits retaliation, the decision was used by courts to allow cases from employees. 

But in a striking departure, the 11th Circuit decided in this case that Title IX does not provide a right for employees. The employees petitioned the U.S. Supreme Court to hear the case and now the Court will decide this specific question. The University System of Georgia responded that “Title IX is for students who complain of sex discrimination” and that the Court should not interpret the law to allow for employee complaints. The Trump administration also weighed in and asked the Court to address the conflict with the circuit courts. 

Resources: 
Isa Domínguez, Bianca Quilantan, “Supreme Court set to decide if public school employees can sue over sex discrimination,” Politico, May 18, 2026. 
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ED Publishes Final Patriotic Education Grant Priority

The U.S. Department of Education (ED) published another final grant priority this week – on patriotic education. ED has been working to craft new competitive grant priorities over the last year, with several already finalized. Other final grant priorities include evidence-based literacy, returning education to the States, educational choice, meaningful learning opportunities, advancing artificial intelligence in education, and career pathways and workforce readiness. The Secretary can apply these grant priorities to competitive funding under the Elementary and Secondary Education Act and other grants, offering applicants that meet the priorities a greater chance of being awarded funding. 

The patriotic grant priority received over 5,000 comments from stakeholders – a significant amount for this type of action. The grant priority would direct funding to applicants implementing projects providing an introduction and understanding of United States founding documents and primary sources related to the U.S. Constitution, government, history, geography, military and diplomatic history, literature and rhetoric, art, and the influence of Western Europe on the American political tradition. 

ED did modify the definition for “patriotic education” in the final notice in response to submitted comments, paring it back from the proposed version. Under the new definition, patriotic education means “an accurate and honest presentation of the history of America grounded in an analysis of the primary sources of America’s founding, the principles that shaped America’s founding, and how those ideals continue to influence the nation’s aspirations today.” ED also modified the definition of “American political tradition,” removing the inclusion of the “role of faith” and instead adding “the influence of the founders’ religious beliefs on their conceptions of liberty and government.”

Now that it has been finalized, ED will likely begin incorporating this priority into future grant competitions. Grant priorities do not impact formula funds like ESEA Title I or Perkins. 
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ED Faces Lawsuit Over “Professional Degree” Definition

A group of States has filed a lawsuit against the U.S. Department of Education (ED) over regulations that define certain types of degrees as “professional.” Under the reconciliation bill passed last summer, federal loans for graduate students must be capped at $20,500 per year with a total aggregate limit of $100,000, but students in “professional” programs are allowed to take out $50,000 per year with an aggregate limit of $200,000. Congress left it up to ED to define what constituted professional degrees and thus provide a higher loan cap for their students.

The draft regulations ED published that defined only eleven fields as “professional” drew criticism from advocates for their exclusion of programs like nursing, teaching, and social work. But the final rule published at the end of April maintained the restrictive definition.

The States argue in their suit that Congress did not intend for ED to restrict the higher loan limits so severely. The lower loan limits will force students in certain programs to take out more costly private loans, they say, and will disincentivize people from pursuing those programs entirely. But ED maintains that the loan limits will drive down the cost of college. "After decades of unchecked student loan borrowing that gave schools no reason to control costs, these commonsense loan caps – created by Congress – are already incentivizing colleges and universities to lower tuition,” Undersecretary Nicholas Kent said in a statement.

Unless blocked by a court, the new loan limits will go into effect at the end of July.
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OTHER ITEMS TO WATCH

Senator Elizabeth Warren (D-MA) has written to the Government Accountability Office (GAO), asking that the organization investigate the impacts of staffing cuts in the Office of Federal Student Aid (FSA). Though Secretary of Education Linda McMahon touted her agency’s efforts to crack down on fraud in Congressional hearings this month, Warren expressed concern that staffing cuts at FSA will impair the organization’s “ability to root out fraud, waste, and abuse.”

The U.S. Department of Education has added a new “frequently asked questions” (FAQs) document on the loan limits. The document primarily covers questions related to definitions and the transition to the new limits.

The House Committee on Education and Workforce approved legislation that would amend the Elementary and Secondary Education Act (ESEA) to prohibit American History and Civics funds from being used for “discriminatory equity ideology or gender ideology.” The Civics and History Advancement to Restore Learning, Integrity, and Education Act, or CHARLIE Act (named after Charlie Kirk) would also block the Education Department from prioritizing American History and Civics grants based on race, sex, sexual orientation, gender identity or immigration status. It will now go to the full House.

The House of Representatives has passed H.R. 2616, the Stopping Indoctrination and Protecting Kids Act. This legislation would require schools to obtain permission from parents when the student wants to use a name or gender in school that is not aligned with their birth certificate. It would also amend Section 8526 of the Elementary and Secondary Education Act to prohibit the use of funds to “teach or advance concepts related to gender ideology.” Critics of the legislation say it would inhibit free speech of teachers, create more administrative work for teachers, and endanger students whose parents are not accepting of their gender identity.

The Department of Education announced late Thursday that it would move $350 million in discretionary funds for certain Minority-Serving Institutions (MSI) programs to a one-time boost for the Strengthening Institutions Program. The administration had previously argued that the MSI programs were unconstitutional because they defined eligibility by percentage enrollment of students of certain ethnicities, calling them “unconstitutional racial quotas.” In its FY 2026 spending bill, however, Congress reiterated its appropriation for those specific MSI programs.

An Administrative Law Judge in the Department of Education granted Cleveland State University’s motion for summary judgment last week, deciding that the Department did not follow the requirements in the General Education Provisions Act when it withheld funds for the Supporting Effective Educator Development (SEED) grant. Last year, the Department sent letters to multiple SEED recipients telling them that their grants were being terminated immediately for a variety of reasons but failed to offer notice or a hearing. 

This week the Louisiana Department of Education became the second State approved for an ESEA Sec. 8401 waiver by the U.S. Department of Education. Louisiana has received the same flexibility provided to Iowa earlier this year surrounding the use of funds for State-level activities. The State is now permitted to consolidate State-level activities funds under Titles II-A, III-A, IV-A, and IV-B and use the consolidated funds for allowable State-level activities under any of the included programs.

The Bruman Group’s next legislative webinar, “Quarterly Legislative Updates: The Status of Interagency Agreements and Agency Plans for July 1 Allocations" will take place on June 2nd at 1pm ET! This webinar, exclusively for legislative clients, will provide updates on the status of ED's Interagency Agreements to administer programs through other agencies, focusing on the upcoming July 1 allocations. ED has recently said it would not implement the agreements for OESE programs in time for July, but what does that mean for allocations now? Join this webinar to get the latest on the practical aspects of the transition, as well as an examination of what impediments remain to getting funds in a timely manner this summer. Bring your questions and hear from your colleagues! Your team can register at this link. Note that because this webinar is exclusive to our legislative clients, we ask that you not share it externally. Registrants whose email domains do not belong to our clients will be removed.   

The Federal Update has been prepared to inform The Bruman Group, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between The Bruman Group, PLLC and the reader.
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