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[bookmark: _Toc169256853]Senate Committee Holds Hearing on WIOA
The Senate Committee on Health, Education, Labor, and Pensions (HELP) held a hearing on Wednesday on potential reauthorization of the Workforce Innovation and Opportunity Act (WIOA).  The hearing provided an opportunity for the Committee to gather input from stakeholders on what changes should be made in a future WIOA reauthorization bill.  
WIOA was last reauthorized in 2014, and the House passed legislation to reauthorize the law earlier this year.  The Senate plans to draft its own version of reauthorization legislation, as opposed to voting on the House bill or making minor amendments to that bill.  Witnesses for the hearing this week included representatives from the Partnership to Advance Youth Apprenticeship, Jobs for the Future, the Louisiana Community and Technical College System, the Chicago Jobs Council, and Mid South Extrusion.  Several witnesses expressed a need for increased funding for programs under WIOA, noting that the current level of funding is not sufficient to keep pace with participant need.  Witnesses also told lawmakers that improvements and updates to data collection and sharing throughout the workforce system are needed.  
Ranking Member Bill Cassidy (R-LA) suggested the Committee aims to bring a reauthorization bill forward for consideration on the Senate floor in July; however, given that lawmakers are still working to draft the legislation, that timeline will be difficult to meet, and any legislation would still need to pass the House before reauthorization is complete.  While it remains unclear when a WIOA vote might happen, Senator Tim Kaine (D-VA), a vocal supporter of workforce programs over the years, stated during the hearing that Chairman Bernie Sanders (I-VT) has agreed to markup the Jumpstarting Our Business by Supporting Students (JOBS Act) this summer.  The JOBS Act is sponsored by Kaine and would expand Pell grants for use in short-term programs.  The House planned to vote on a similar bill earlier this year, but it was ultimately pulled from the schedule after last minute changes on how to cover the expanded costs of the program drew criticism from postsecondary organizations and teachers’ unions.  While the overall concept of “short-term Pell” has significant bipartisan support, there has been disagreement between Republicans and Democrats over how to operate and fund such a program, which could provide a challenge in getting a short-term Pell bill to the President’s desk.
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[bookmark: _Toc169256854]House Marks Up Assorted Education Bills
On Thursday, the House Committee on Education and the Workforce held a markup of several bills related to education.  The centerpiece of the markup was a resolution under the Congressional Review Act (CRA) to rescind the new Title IX rule published at the end of April (H.J. Res. 165).  Lawmakers say the Title IX rule on education programs and activities walk back due process protections by no longer requiring a live hearing at the college level, and that they endanger women by requiring that students be accommodated in schools according to their gender identity.  The resolution is likely to pass the House, where it has 60 co-sponsors.  But the resolution must pass both chambers of Congress within 60 legislative days of the rule’s publication and be signed by the President in order to strike the regulations, neither of which is likely to happen.  Still, it is meant to send a message to the President that some lawmakers oppose the rule, which is facing court challenges as well.  During the debate, lawmakers also argued that the rule stifles students’ free speech rights, strips rights from accused students by allowing the single investigator model, and violates the Major Questions Doctrine by making a politically significant decision without explicit permission from Congress.
Also part of the markup Thursday was a bill that would require universities to establish a process for reviewing and making public any allegations of discrimination under Title VI of the Civil Rights Act, including allegations of antisemitism (H.R. 8648).  Some lawmakers expressed concern about the capacity of the U.S. Department of Education’s Office for Civil Rights to enforce the requirements of this bill and perform the reporting it would require, but there was little objection to the purpose or intent of the bill.  Similarly, legislation that would require a study on how the history of the Holocaust is taught in public schools and provide funding for the U.S. Holocaust Memorial Museum to develop curriculum surrounding the Holocaust (H.R. 8606) was met with general support, but there were broader concerns about capacity and age-appropriateness.  
Other bills considered included one that would prohibit K-12 schools that receive funding from the government of China from being eligible for federal education funds (H.R. 5567) and another that would require reporting of such contributions (H.R. 8649).  Another bill considered would establish a Commission on Indian Boarding Schools to study the history and policies of boarding schools, coordinate identification and marking of burial sites, share records, and report findings to Congress (H.R. 7227).  This Commission would mirror one established in Canada as part of a settlement agreement, which disclosed several previously unknown burial sites and histories of abuse at boarding schools.
All bills in the markup were reported out favorably to the full House of Representatives, including the resolution to overturn the Title IX regulations, which passed in a 24-16 vote along party lines.  However, many members expressed concerns that some of the bills had not been introduced with adequate time to consider their impact.  The next step for these bills is a vote on the House floor, then they will be sent to the Senate for further consideration.
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House Education and the Workforce Committee Chair Virginia Foxx (R-NC) and several colleagues sent a letter to the Minnesota Commissioner of Education this week requesting information on a fraud scheme where an organization named Feeding Our Future used falsified records to siphon $250 million in federal funds from the State government through feeding program waivers in 2020.
The letter asks for more information on the State’s interactions with the U.S. Department of Agriculture (USDA) and other partners, including all internal communication within the State Department of Education, with Feeding our Future and two other feeding sites, with the Governor, and with federal agencies including the USDA and the Federal Bureau of Investigation, among others, by June 26.
Though the Minnesota Department of Education (MDE) had expressed concern about the purported rapid growth of Feeding our Future and had initially halted funds to the group, a lawsuit later required the State to restart funds.  A recent audit report said that MDE had shortfalls in its oversight and did not conduct adequate administrative reviews of the group.  The State’s Commissioner objected to the report, saying that the State made elective referrals to law enforcement which later resulted in charges against dozens of individuals who then used these funds to purchase cars, luxury goods, and real estate, both domestically and abroad.  Five of the first seven defendants were convicted last week, despite allegations that someone tried to bribe a juror with $120,000 in cash.
The letter regarding the information request is here; the audit report is here. 
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A federal court judge in the Westen District of Louisiana has issued a temporary injunction blocking the implementation of recent final Title IX regulations.  The ruling blocks the U.S. Department of Education from implementing the rule in the plaintiff States – Louisiana, Mississippi, Montana, and Idaho – when it goes into effect in August.  
Though the injunction is only temporary while the case proceeds, Judge Terry Doughty expressed skepticism about the regulations in general.  His order stated that Title IX  “was written and intended to protect biological women from discrimination” and that “[s]uch purpose makes it difficult to sincerely argue that, at the time of enactment, 'discrimination on the basis of sex' included gender identity, sex stereotypes, sexual orientation, or sex characteristics.”  To define “sex” broadly, he argued, “would subvert the original purpose of Title IX” and “demonstrates the abuse of power by executive federal agencies in the rulemaking process.”
This lawsuit is one of seven filed so far by various States.  It is possible that more preliminary injunctions will be issued while these cases are pending or following judicial review, and that the rule will go into effect in some States but not others.  It will be important for States and districts to track the applicable cases to determine how to proceed.
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A federal judge in Texas this week said the U.S. Department of Education (ED) could not enforce 2021 guidance on sex discrimination under Title IX of the Education Amendments of 1972.  The impact of the order is limited to the guidance – not the final regulations published this April – and will only apply in Texas, but the decision could spell trouble for the administration in the numerous lawsuits that the final regulations face.
The guidance at issue was published in June of 2021, and was not legally binding but instructed recipients of federal funds to follow a broad precedent established in the Supreme Court case known as Bostock v. Clayton County, accommodating individuals on the basis of gender identity, as well as biological sex.  In his decision, Judge Reed O’Connor said that ED did not have the authority to expand protections under Title IX without Congressional approval, and that the guidance “imposed new duties” on grantees – meaning that it should have gone through a formal notice and comment rulemaking process.
While the new final regulations did go through a lengthy notice and comment period, the concern about administrative authority may remain in the pending lawsuits against the final rule.  O’Connor wrote that whether to define “sex” expansively was a question that only Congress may answer under a principle called the Major Questions Doctrine, and if “Congress cannot yet decide whether or not it wants to expand Title IX’s reach, there is zero reason to believe the Department may do so.”  O’Connor also criticized the administration’s reliance on Bostock v. Clayton County, which was a Title IV employment law discrimination case, which he writes is a different venue.  “[T]he workplace is not the same as the educational environment,” he argues.  “[W]hat counts as discrimination under one statute is not necessarily discrimination under the other.”  Both the Major Questions issue and the propriety of the extension of Bostock will likely be at issue in other court opinions.
Author: JCM
The Federal Update has been prepared to inform The Bruman Group, PLLC’s legislative clients of recent events in federal education legislation and/or administrative law.  It is not intended as legal advice, should not serve as the basis for decision-making in specific situations, and does not create an attorney-client relationship between The Bruman Group, PLLC and the reader.
© The Bruman Group, PLLC 2024
Contributors: Julia Martin, Kelly Christiansen
[bookmark: _Hlk159491581][bookmark: _Hlk167788905]Posted by the California Department of Education, June 2024

www.bruman.com
www.bruman.com 
image1.png
THE

BRUMAN

GROUP =

1120 20th Street, N.W., Suite 740
Washington, D.C. 20036

phone: 202.965.3652

fax: 202.965.8913
bruman@bruman.com

www.bruman.com




